a 





THE BANKING 


LAW JOURNAL. 





VoL. 4. 


New York, May 15, 18g1. 


No. 10, 





Published on the first and fifteenth of every month. 


THOMAS B. PATON, - - - - Editor and Proprietor. 
Subscriptions, Pel FORT... ..cccecccccccccsesccvcsece $3.00 

: ” SE irectascnessesstsveressese 2.00 
BN Atchainnuddenctadceccencksusneetnin 20 


Devoted to banking and financial law and practice. 
Contributions on topics of present interest welcomed. 


Address all communications to the editor, at No. 63 
Pine street, New York City. 


WE present our readers this issue the 
full text of the decision of the New York 
court of appeals in Shipman v. Bank of 


the State of New York growing out of the, 


Bedell forgeries, and have endeavored 
to point out, in an explanatory article, 
the theory upon which rendered, and 
the unjust burdens placed upon the 
banking community by the doctrine 
enunciated. The subject of this decis- 
ion, and its results, are worthy the at- 
tention of all engaged in the banking 
business. The forger is ever present 
with his acts and tricks to imitate and 
to alter commercial instruments. The 
banker is always on his guard ‘‘ that he 
may be able to stand against the wiles 
of the devil.”” Heretofore, he has made 
a fair stand with the risks and burdens 
of detection imposed upon him by law; 
but where, in addition to existing risks 
—which embrace detection of forged 
signature, indorsement, and amount not 
attributable to fault of depositor—he is 
obliged to assume the risk of discover- 
ing and detecting his depositors’ mis- 
takes as well his own, it is time to cry a 
halt. The straw has been laid which 
has broken the camel’s back. 


In our next issue we will give our 
readers a more detailed statement of the 
risks imposed upon bankers under exist- 
ing methods, in the receiving on de- 
posit, as well as in the payment, of 
spurious paper, with a view to the sug- 
gestion of plans to lessen risks in this 
respect. 


We are pleased to acknowledge the 
receipt of a number of contributions 
upon the subject of best method of In- 
terior Bank Examination, as well as the 
promise by bank officers and others of 
experience to give our readers the bene- 
fit of their views. The agitation of this 
subject and the comparison of views of 
persons of experience, cannot fail of 
good result, and should lead to the adop- 
tion as well as the improvement of 
methods which will lessen the chance of 
loss. Our thanks to those who have so 
far kindly-co-operated with us in the 
presentation of views on this important 
topic; and we extend an invitation to 
all others interested to join in the dis- 
cussion. 


THE Minnesota supreme court presents 
us with an interesting case to those who 
loan. money through agents at other 
places, showing that where the foreign 
agent is entrusted with the entire man- 
agement of loaning, collecting and re- 
loaning, under a general authority, the 
acts of the agent in exacting usury will 
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bind the principal. 
the maxim, 


This case suggests 


“Out facet per alium, facet per se’’-—He who does 
through another, does through himself, 


and has asort of Bedell case flavor, with, 
however, a contrary result. 


ANOTHFR interesting case, also from 
/Minnesota, discusses the right of a 
holder of a negotiable instrument to 
prove a verbal agreement by the in- 
dorser at the time of the indorsement, 
that presentment and notice need not be 
given to hold him, and thus vary the 
written contract implied by the indorse- 
ment. The court holds it cannot be 
done; and also, upon the question of 
presentment, declares the holder not 
excused from the necessity of making 
presentment because the maker is insol- 
vent, or has removed from the state. 

These are matters upon which know- 
ledge is essential in the safe conduct 
of the banking business. 


AN article which we have been prepar- 
ing for the benefit of bankers interested 
in the collection of commercial paper, 
showing when title will pass by credit 
entry, and when not, in the event of in- 
solvency of a collecting or transmitting 
bank, will be published in the next issue. 
There are numerous cases on the subject 
in which all sorts of situations are pre- 
sented. Comparison and classification 





This article will be confined to a brief 
review of the decision of the New York 
court of appeals in Shipman v. Bank of 
State of New York, published herein, 
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of these cases, and the rules they lay 
down, will be of practical value for the 
guidance of bankers. 


Tue Chicago Stock Exchange has in- 
augurated a novel feature, in the giving 
of a day for the call of unlisted stocks. 
This is thought by many to be a good 
idea as there are a large number of mer- 
itorious enterprises, especially in the 
west, to which this call would be of ben- 
efit in bringing them before the public. 
Securities are put up to be bid for, and 
the broker has a bid to prevent the stock 
being sold:at a price lower than his cus- 
tomer will accept. 

How far this new plan will bea success, 
as a supplement to private trading, re- 
mains to be.seen. 


From Pennsylvania there comes a case 
which is worthy of perusal, showing 
that it is not safe for the holder of a 
check to carry it very long before pre- 
sentment, if he desires to preserve the 
liability of the drawer, and not look to 
the bank alone. Three days are too 
long where holder, drawer and bank are 
all located in the same place. But when 
the plans of interior examination which 
are now being agitated in the JouRNAL 
lead to such perfect methods, that bank 
failures will be few and far between, the 
question of how long the holder may re- 
tain the check before presentment will 
become quite immaterial. 


growing out of the Bedell forgeries. 
The facts involved in this famous case 
are of the greatest importance to bank- 
ers and it is to the interest of all to fa- 
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miliarize themselves with its detail and 
result. Although the decision placing 
the loss upon the banker for paying his, 
depositors’ purposeless checks, estab- 
lishes a rule for New York sstate, it is by 
no means certain that the courts of sis- 
ter states will look upon the subject in 
the same way. The recent decision of 
the Vagliano case in England, involving 
similar features, in favor of the banker, 
led many to suppose it would be re- 
garded as an authority by the New York 
court, but while the English case is ex- 
amined by the court of appeals, it is 
distinguished and not followed. 

The facts of the Bedell case will be 
found detailed in the opinion. Bedell, 


a trusted manager of the real estate de- 
partment of the plaintiffs’ law firm, by 
means of deceit and manipulation ex- 
tending over a long period, obtained 
their signature to twenty-seven checks, 


eleven being payable to the order of 
real, and sixteen to the order of fictitious 
payees. The indorsements of all these 
he forged, and their amounts were paid 
by the bank, to banks with whom they 
had been deposited, excepting three 
small checks paid over the counter. 
When the forgeries came to light, the 
bank sought to charge, and the deposi- 
tors to recover, the amount represented 
by these checks, and the controversy be- 
tween bank and depositors, just ended, 
results in the depositors’ favor. The 
court reaches the conclusion that the 
payments of the depositors’ funds are 
not chargeable, by the application of the 
following principles: ; 


The law implies a contract on the part of a banker to 
disburse the money of his depositor upon his order 
and in conformity with his direction, and the banker 
is not entitled to charge the depositor with payments 
unless made to such persons as the depositor has di- 
rected. Payments upon forged indorsements are at 
the peril of the bank unless it can claim protection 
upon some principle of estoppel or some negligence 
chargeable to the depositor. 
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These propositions are the guiding 
light by which the court arrives at its con- 
clusion that the checks are non-charge- 
able. The facts are held not to make outa 
case of negligence or estoppel of the de- 
positors which would prevent the case 
being decided under the general prin- 
ciples announced; and the further spe- 
cial points are passed on, and held no 
defense, namely: the account stated by 
the banker does not preclude the depos- 
itors’ recovery; the charge of neglect of 
duty in examining returned pass-book 
and vouchers is untenable; certain of 
the checks payable to fictitious persons 
are not payable to bearer under the 
statute, and consequently not charge- 
able as bearer checks; and certain 
checks payable to real payees, the 
amounts of which were subsequently 
made good to the payees by the forger 
are notchargeable. There being, there- 
fore, nothing to take the case out of the 
operation of the general and controlling 
principles, above cited, they have appli- 
cation and deny the banker the right to 
charge payments not made upon the 
order or in conformity with the direc- 
tion of the depositor. 

The above is sufficient to outline the 
facts and decision, which the reader will 
find set forth in full on another page. 
While the several points decided by the 
court, other than that of the depositors 
negligence may be passed without com- 
ment, the conclusion favorable to the 
depositor, upon the one point which to 
the public mind would seem to lead to 
an adverse result—namely, depositors’ 
primary neglect resulting in the loss— 
will be briefly examined. Let us scan 
closely the decision which evolves the 
following doctrine: 

A depositor, who by reason of deceit practised upon 
him by a trusted manager invested with the entire 


management of a branch of his, business, signs checks 
placed before him by the manager payable to the 
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order of fictitious and non-existing payees, or to real 
Payees but not representing real transactions, under 
the supposition that they represent payments in gen- 
uine transactions, is not responsible to his banker who 
has paid them on forged indorsements of the payees’ 
names. 


This is a doctrine which irritates the 
sense of justice, and which the common 
sense of mankind says is not right.. The 
primary fault, here, has been with the 
depositor. If he had paid the money 
to his clerk to deliver he would 
have lost. But he draws’ checks 
to the order of nobody, and is 
allowed to saddle on the banker the 
responsibility of finding this out, and 
correcting his mistake. The banker 
certainly has enough to do to supervise 
the actions of his own clerks. Why 
should he be made to suffer for the 
fraud of his depositor’s clerk, helped 
along unwittingly by the depositor him- 
self? If the depositor should hand his 


check book over to the clerk with 
signed checks and say—‘‘ Fill these up 


as the necessities of business require ;” 
and the clerk filled them up to bearer, 
or his own order, or the order of a con- 
federate, and the money was paid, the 
depositor would lose; but because the 
form of the transaction differs, although 
the essential elements—trust in clerk 
and violation of trust—are the same, 
the banker loses. Clearly the depositor 
‘is at fault and should be responsible for 
purposeless paper, calculated to deceive, 
which he has been duped into issuing 
and which he has placed in the hands 
of one who will use it as an implement 
of fraud to injure the unsuspecting. 
Without further elavoration it seems 
clear from the standpoint of abstract 
justice that the circumstances, between 
paying bank and issuing depositor, 
point to the latter as the one who 
should bear the loss. 

Why is it, then, that the judges are 
unanimous to the contrary? We must 


. wrong doing, 
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consult their opinion; that gives the 
reasons for their decision. From it we 
see the various questions of lew involving 
depositor’s duty to examine returned 
pass book, whether checks with fictitious 
payees were payable to bearer, whether 
checks to real payees made good by the 
forger were chargeable, and whether 
depositors were bound by account 
stated, decided in the depositors’ favor. 
But the layman will say, concede the 
decision to be correct on all these 
points, there is yet another and more 
important point in the case—the negli- 
gence of the depositors. Their action 
in blindly trusting their real estate 
manager and so conducting their busi- 
ness as to result in their signing and 
issuing checks to mythical beings with 
whom they mistakenly supposed they 
were dealing, and placing them in the 
fotger’s hands, thus arming and 
equipping him with potent weapons for 
surely must be _ held 
blamable negligence for which they are 
responsible. Is it possible that de- 
positors can take such liberties with 
their check book, and not suffer the 
consequences where disaster results? 
What have they done? They have sent 
out paper which is not payable to 
bearer, which is not payable to order, 
which is not payable at all. And yet, 
to all appearances it is their genuine 
check, containing their genuine signa- 
ture. The checks, as naturally might 
be supposed, have caused great disaster. 
How is it possible that the court finds, 
in the face of these facts, that the 
depositors are not responsible? 

Because what tothe popular mind 
seems responsible negligence on the 
depositor’s part, appears to the legal 
eye of the court to be due care. Here 
is what the court says on the subject of 
negligence: ; 
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Nor can we perceive anything done or omitted by 
the plaintiffs in the general conduct and manage- 
ment of their business or in the employment of and 
confidence reposed in Bedell that estops them from 
alleging that the twenty-seven checks were paid 
without their authority. : 

Whether the plaintiffs were guilty of any negli- 
gence in that regard was a question of fact, and the 
finding is that they were, in so far as the defendant 
was concerned, reasonably prudent and careful and 
that the payment of the checks was not caused by any 
negligence on their part, and we do not think it can be 
said that this finding is without evidence. Moreover, 
it is found that the defendant paid the twenty-seven 
checks, in each case, without any inquiry as to the 
genuineness of the indorsements, and in reliance 
upon the responsibility of the persons presenting the 
same for payment, and not in reliance upon anything 
done or forborne by the plaintiffs, except the fact that 
the checks had been drawn by them; and further, 
that all the checks, except the three paid directly to 
Bedell, and amounting to less than $2,400, were pre- 
sented to the defendant by, and paid to banks per- 
fectly solvent, and liable to respond to the defendant 
for all moneys paid upon the forged indorsements. 
These findings, supported as they are by the evidence, 
dispose of much of the argument upon which it is 
sought to establish the proposition that the plaintiffs 
are, by reason of their own acts and omissions, 
estopped from claiming that the checks were paid by 
the defendant without their authority. The facts 
upon which an estoppel mus “lways be based are 
found against the defendant. 


Here we see three findings: 


1. That the depositors exercised due care and were 
not negligent. 

2. Thatthe bank paid without inquiry regarding the 
genuineness of the indorsements, and in reliance upon 
the responsibility of those presenting the checks for 
payment, and not in reliance upon/anything done by 
the depositors except the fact that the checks were 
drawn by them; and - 

3. That all the checks (except three for small 
amounts) were paid to solvent banks responsible on 
their, indorsements. 


But nctwithstanding all these findings 
it is apprehended that the question of 
negligence is the only essential feature. 
If the depositors had been found grossly 
negligent we think it is demonstrable 
that the payments would have been 
chargeable and they estopped to deny 
authority, although in truth the bank 
relied on the responsibility of the 
collecting banks, as well as on the 
drawer’s signature, and although it 
might have recourse against the banks 
receiving the money. But the de- 
positors having been held not negligent, 
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the other facts found would appear 
immaterial. Whether in any particular 
case the paying bank has recourse upon 
other banks to recover back money so 
paid should not affect the question 
of responsibility of depositor to bank. 
The fact might be that there was no 
such recourse. With some of the 
checks in the present case the money 
was paid over the counter. The 
important question at issue is whether, 
between bank and depositor, where the 
bank has paid the depositor’s illusory 
checks, and the money is gone, de- 
positor or bank should suffer. This 
question has been decided by the court 
of appeals in the depositor’s favor upon 
the finding of fact that the depositor 
was guilty of no negligence in the 
premises. The fact having been certi- 
fied to it from below that the depositors 
were not negligent, and the fact being 
taken as conclusive without review—for 
the court of appeals confines itself to, 
reviewing questions of law and does not 
go into questions of fact—the general 
principles first announced are applied, 
the same as they would be to an 
ordinary case of payment on forged 
indorsement of a genuine check, no 
other grounds of defense prevailing. 

This is the explanation of the result, 
so contrary to what public opinion 
regards as right; and we see that the 
vital point in the case, involving the 
depositor’s fault, has not received con- 
sideration in the higher court at all. 
That was a question of fact, found in 
the depositor’s favor by the referee, 
and the finding has been allowed to 
stand without serious consideration by 
all the higher courts. 

Having seen the lines on which this 
decision is rendered, and looking at the 
result in the abstract (apart from the 
theory and findings on which the case 
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is decided) the rule of duty and liability 
established between bank and depositor 
under the facts disclosed, does not find 
countenance either in justice or legal 
analogy. When a depositor, however 
innocent, sends abroad with his signa- 
ture, what purports to be a check on 
his banker directing him to pay money, 
but which in fact is an instrument 
without purpose or meaning for good, 
and which can only have effect, if at all, 
as an implement of evil, his responsi- 
bility to one injured by his deceptive 
emanation seems plain. He has been 
the prime mover in an act of deception, 
As such, he should suffer the _ con- 
sequences where injury has resulted; 
and if his banker, at whom the deceptive 
implement is especially aimed, should— 
under the natural supposition that the 
instrument was in truth what" the 


depositor had painted it, and not a 
stultifying document—accredit and pay 


upon it, it seems clear that the 
secondary and technical negligence of 
the banker in not discerning its true 
character, should not outweigh the 
primary and overshadowing fault of the 
depositor, and that between the two, 
the one most at fault should bear the 
loss. This is common sense, and 
.common justice. A contrary rule of 
duty and liability, puts a premium upon 
carelessness, and furnishes an un- 
wholesome example to check-drawers in 
general. It puts upon the banking 
community, charged with the duty of 
paying checks, a risk and a burden 
which they never agreed to undertake, 
while it invests the check-drawing com- 
munity with a freedom from responsi- 
bility wholly non-commensurate with 
the important nature of the check 
issuing function. 

But the idea that under such circum- 
stances, the signer and issuer of the 
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mythical paper, should be held re- 
sponsible for any loss it may entail, 
does not rest in common sense alone. 
It has stronger foundation in well-estab- 
lished legal principles. We have not 
space to elaborate this. Let us cite 
from a single case alone which was 
published in our last number which 
arose between bank and _ depositor, 
involving the chargeability of a payment 
of a check to a partv not entitled 
thereto. The check-drawer (U. S. gov- 
ernment) issued a check to the order 
of an impersonator, believing him to be 
the party entitled to the payment, and 
the bank paid the precise party intended. 
Somewhat analogous, we see, to the 
Bedell case. The government sued the 
bank, but the court held the check 
chargeable. In this case, the following 
general principles were announced 
which will serve to illustrate our point. 
Says the court: 


It was the duty of the department (the check 
drawer) to ascertain the true individual, and to 
pay to no one else. Without doubt the post- 
master (check-drawer) would have paid the 
currency instead of a check, if he had had it in 
hand, rather than in bank. If he would not, it 
would be very good evidence of neglect, to 
deliver a check to a party, and put it in his 
power to draw the money on a forged indorse- 
ment in circumstances where the postmaster 
would not have been satisfied to part with the 
cash. Allowing the drawer and drawee to be 
equally innocent, the loss should fall upon that 
one who, by his act, has been the occasion of 
the loss, which in this case, I think, was the 
‘department (check-drawer). Though there 
may have been no express negligence on the 
part of the officials of the post-office, it was a 
mistake to deliver the check to a person not 
entitled to it, and that mistake has been the 
occasion of the loss. The post-office officials 
had every reason to believe that the bank 
would pay upon the identification and proofs 
which had actually induced them to deliver the 
check. The fraud—the imposition—had been 
mainly accomplished when a check for the 
money was delivered to Schuman (the im- 
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personator) as the true payee named in the 
money orders, and it does not seem to the court 
either just or legal, after all that had taken 
place, to shift the responsibility for the loss 
upon the bank. Where both are innocent, and 
the loss must fall upon one, it should be upon 
the one who, in law, most essentially facilitated 
the fraud. Stout v. Benoist, 39 Mo. 281. So 
in respect to two persons equally innocent, 
where one is bound to know and act upon his 
knowledge, and the other has no means of 
knowledge, there seems to be no reason for 
burdening the latter with loss in exoneration of 
the former; or, if both are equally innocent and 
equally ignorant, the loss should remain where 
the chance of business has placed it. Gloucester 
Bank v. Salem Bank, 17 Mass. 33; Bank of 
U. S. v. Bank of Georgia, 10 Wheat. 333; Price 
v. Neal, 3 Burrows, 1355. The language of 
Lord Mansfield in Price v. Neal is, I think, 
applicable to this case. He says: 


“It is a misfortune which has happened without the 
defendant’s fault or neglect. If there was no neglect 
in the plaintiff, yet there is no reason to throw off the 
loss from one innocent man upon another innocent 
man. But in this case, if there was any fault or 
ee in any one, it certainly was in the plaintiff, 
and not in the defendant.” 
This language of the court applied to 
a case like that of Bedell, where the rela- 
tive duty and responsibility of bank and 
depositor is likewise in question, has 


peculiar force. 
“Allowing the drawer and drawee to be equally 


innocent, the loss should fall upon that one who, by 
his act, has been the occasion of the loss.” 

Who is that one in the present case? 
Whose act has been the occasion of the 
loss? Undoubtedly the depositor. 

Again. 

“Where both are innocent, and the loss must fall 
sost cosentiaily facilitated the freua” 

Is there any doubt who most essen- 
tially facilitated the fraud in the present 
case?) There is none; it was the de- 
positor. 

In the ‘face of all this, what has the 
court of appeals decided? Upon the 
fact coming from below that there was 
no negligence on the part of the de- 
positors in the supervision or manage- 
ment of their business, but that they 
were reasonably prudent and careful in 


this respect, the court accepts this fact 
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as certified, without review, and pro- 
nounces judgment in their favor under 
the general rule that payment without 
authority is non-chargeable. A peculiar 
finding of fact by the referee, truly. 
Place the evidence on this point before 
a jury, instead of a referee, and it is 
extremely doutful whether the circum- 
stances would have been held to make a 
case of due care on the part of the 
depositors in the management and 
supervision of their business and 
employees. But even with this fact of 
due care and no negligence established 
before the court, there was another fact 
before it, a plain, bare, self-evident 
fact, which required no finding to 


support it; namely, that the depositors 
signed, and delivered to a swindler for 
issue to parties in the business world, 
checks payable to the order of nobody, 
which from their very nature were 
calculated to deceive and injure; and 


that this paper, set afloat by them in 
the commercial metropolis, finally 
reached the bank of payment, and 
became the potent cause for the mis- 
taken payment of money. The checks 
were not only signed by the depositors, 
but they were issued to the business 
world by them, for it was their intent 
and direction, not that they should lay 
pigeon-holed, but that they should be 
paid to supposed outside parties. The 
fact, therefore, was that they were both 
signed and set afloat by the depositors, 

In view of this fact alone, irrespective 
of any question of negligence in the 
management of their business, should 
not the court’s ruling as matter of law 


have been as follows: 


Where a depositor signs and issues what purports 
to be a check, but which has no payee and i met 
payable at all, and his banker mistakes it for a 
genuine order and pays it in faith, the de tor 
is estopped to allege as against his banker that the 
payment was without his authority. 


Admit, if we please, that the de- 
positors were the most careful men in 
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the world in the selection and super- 
vision of employees and the general 
management of their business, will not 
the simple fact that they have signed 
mythical checks, placed these weapons 
of fraud in the hands of a swindler, and 
through him sent them into the com- 
mercial world, with the result of injury 
to their banker, estop them to allege 
that payments made under such circum- 
stances were made without authority? 
Such a ruling would seem to be 
authorized by established legal pre- 
cedents. 

The court decides the case on the 
theory that the implied contract of the 
banker is to pay according ‘to the de- 
positor’s order or direction, and if not 
so paid, the money cannot be charged; 
that he must pay on the depositor’s 
order, or not at all, and that unless the 
banker can show genuine orders for his 
payments, he is answerable for the 
money left in his possession. Yet it is 
clear this implied contract and liability 
does not extend to all cases. So far as 
payments on forged signature, forged 
indorsement, or raised amount, are con- 
cerned, these being without fault of the 
depositor and not according to his order, 
are non-chargeable. But, let us suppose, 
for example, a depositor should steal 
the money from the banker; or should 
set fire to his banking house and burn 
it up; or should forcibly blind-fold his 
banker, while a thief made away with 
the cash. In each and all of these cases 
the depositor’s money would be. gone; 
it would not be paid out according to 
his order or direction, and yet the 
banker would not have te answer for it 
to the depositor. 

Equally in the Bedell case where the 
depositor, though innocent, has literally 
blind-folded his banker by pasting over 
his eyes a decoy check, and thus 
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enabled a swindler to purloin the funds, 
the depositor and not the bank should 
lose. Irrespective of the question of 
care in the management and supervision 
of business, it would seem clear, where 
the depositor has signed and _ issued 
misleading documents, by which the 
banker has been misled to his injury, 
his right of recovery against the banker 
for the money so paid would be barred. 

The case of Vagliano v. Bank of England, 
recently decided and published in the 
JOURNAL is directly in point. While in 
some minor and unimportant details, 
the facts are different, the essential 
features are identical to the present case. 
In that case, as in this, a depositor by 
his genuine signature on purposeless 
paper,—acceptances of forged drafts 
payable to fictitious payees—ordered his 
banker to pay to nobody, and the 
banker having followed the order as 
best he could by paying to the forger, 
the payments were nevertheless held 
chargeable. Said the Lord Chancellor: 


Apart from the particular machinery by which this 
transaction was effected, it will not be denied that a 
principal who has misled his agent into doing some- 
thing on his behalf which the agent has honestly done, 
would not be entitled to claim against the agent in 
respect of the act so done; and upon this branch of the 
case the question is whether the agent was misled 
into doing the act by the default of the principal. 
Treland v. Livingston, L. R. 5 H. L. 395. 


And after extended discussion he 
finds that there was a misleading of the 
banker, sufficient to charge the depositor 
with the loss. The Lord Chancellor 
distinguishes the case from the ordinary 
one of payment upon forged indorse- 
ment of a genuine draft, which is non- 
chargeable, and says: 


I am not intending to throw any doubt upon the pro- 
priety of the decision in Rodarts v. Tucker, nor am I 

repared to assent tothe proposition that it is a harsh 

cision. A customer tells his banker to pay a par- 
ticular person, the banker pays some one else, and it 
would seem to follow as a perfectly just result that 
the banker should be called upon to make good the 
amount he has so erroneously paid. But what re- 
lation has such a decision to a case when a thing 
which bears the form and semblance of a known com- 
mercial document like a bill of exchange gets by the 
act of the customer into the hands of the banker 
where there is no real drawer, no real transaction 
between himself and the supposed drawer, and where, 
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as a matter of fact, there is no person who in the 
proper and ordinary sense of the word is a payee at 
all. It seems to me that if all these circumstances, 
acting upon and inducing the bankers to make the 
payments they did make, are acts which are the fault 
of the customer, it is the customer, and not the banker, 
who ought to bear the loss. 


The following from the opinion of the 
Earl of Selborne is also’ especially 
pertinent: 


If the plaintiffs misled the bank upon a material 
point, however innocently, and although they were 
themselves deceived by the fraud which had been 
committed, I think that they, and not the bank, ought 
to bear the loss which has been the consequence. 
* * * I do not see how it can be open to dispute 
that it was material to the bank to know whether 
these were genuine or forged bills; or (subject to the 
consideration of some matters which I postpone) that, 
in paying the bills as they did without inquiring into 
the genuineness of the indorsements (which for the 
present Iassume to have been regular upon the face 
of them), the bank acted in good faith, and accordin 
to the usual, and epee necessary, course o 
business; or that, if the bills had really been Vucina’s, 
and if C. Petridi & Co. had been real payees, no loss 
would have been incurred. If it were the duty or the 
practice of bankers, without special reasons for 
suspicion, to refuse or ome ee of foreign bills 
wp on their face to regular, and regularity 
advised for payment by their customers, until they 
could ascertain by inquiry the genuineness of every 
foreign indorsement, it must continually happen that 
the bill would not be paid at the proper time and 

lace, and dona fide holdef's might treat them as dis- 

onored. It was admitted that it is not in the 
pag | course of business to make such inquiries; 
and I should say that business could not go on if it 
were so. No doubt there is, in the ordinary course of 
business, the possible risk, which occurred in 
obarts v. Tucker, of a genuine bill being stolen, and 
resented for payment, with a forged indorsement. 
tween that case and one like the present there is 
this very substantial difference—that the acceptor, in 
that case, has not in any way contributed to mislead 
the bankers; and, when there is a real dona fide payee, 
the acceptor remains liable to him; but if, when there 
is no such payee, the person who signs as drawer 
indorses the bill with the name of a pretended payee, 
there is no outstanding liability from which a dis- 
charge is needed for the acceptor’s protection. The 
risk of a genuine bill being stolen, and presented with 
a forged indorsement, is one which, being of rare 


LAW JOURNAL 


319 


occurrence, and distributed over a large amount of 
business, bankers may be willing to run. But they 
are entitled to judge for themselves what risks they 
will run, and the customer is not, in my opinion, 
entitled to tell the banker (in effect) that the risk is an 
ordinary one, and, when it turns out to be otherwise, 
to put upon him another, which, if the truth had been 
known, the banker, with his eyes — would not 
have undertaken. When, as in this case, the customer 
accredits the bills as genuine, and as coming forward 
in due course against him for payment on certain 
days, the banker must, I think, be considered to under- 
take the risk incident to bills of that description, and 
no more. If this would betrue of a single bill, much 
more of a series of bills of large amount, all suc- 
cessively authenticated to the banker in like manner 
by the customer who orders them to be paid. The 
judgment under appeal puts upon the bank a risk 
which it never was called upon, and never agreed, to 
undertake. 


There exists, therefore, not only legal 
analogy, but direct precedent, contrary 
to the decision of the court of appeals 
in the Bedell case, and the probability 
is that the doctrine established as a 
result of that case, will not be followed 
by the courts of other states. Bankers 
are burdened by existing law with many 
risks in the payments of their customers’ 
checks. They must now take the risk 
of genuineness of signature, of indorse- 
ments, of amount, and mistaking any of 
these, cannot charge their depositors. 
To increase this risk, by making them 
responsible for their depositor’s mistakes 
as well, is contrary to sound policy and 
justice, and is not authorized by legal 
precedent. 


A COLLOQUY. 


I have read with interest your review 
of the Bedell decision, but it appears 
that the bulk of the loss will not fall 
upon the paying bank, but upon those 
depository banks who dealt directly 
with the forger, and gave him credit on 
the faith of the fictitious checks. 

Yes, that is true of the present case, 
but the principle of the decision would 
make any paying bank liable to its de- 
positor, whether it paid the money to 
other banks and had a chance to recover 
it back, or paid it directly over the 
counter so as to be without redress ex- 
cept against the depositor. It is the es- 
tablishment of such a rule of liability of 


the paying bank, that is harsh and un- 
just. 

Very true, but whenever, as in the 
present case, the ultimate liability rests 
with the depository bank, does it not 
seem that it should have some redress? 
It, equally with the paying bank, has 
been deceived by the appearance of the 
instrument, and the accrediting of the 
forger. Would not the depository bank 
in a case like the present, have some re- 
dress against the prime mover in the de- 
ception by which it has been injured? 
The decision of the court of. appeals 
only adjudges the relative rights and re- 
sponsibilities between bank and deposi- 
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tors and is not conclusive upon other 
parties. 

The question of remedy over of the 
depository bank against the check- 
issuer (and if there is any remedy, when 
the statute of limitations commenced to 
run,) is one of great interest. The pay- 
ing bank stood in the relation of agent 
to the checkdrawer; but the depository 
bank was a purchaser for value. The 
question of remedy we cannot now 
answer, without further research. 

But are there not precedents in the 
decided cases which would seem to war- 
rant the obtaining of redress trom the 
signer and issuer, by the bank who has 
received such an instrument on copects 
and advanced value upon it? 

Without attempting to go into this 
subject thoroughly or conclusively, we 
will cite you the case of Mew York & 
New Haven R. R.v. Schuyler, 34 N. Y. 
30 as somewhat parallel, and which 
would seem to support your view. 
Schuyler was for seven years the presi- 
dent and transfer agent in New York of 
the New York & New.Haven Railroad, 
and had entire control and management 
of the transfer office and agency at New 
York, without any examination or inter- 
ference on the part of the company or 
its directors. During this period he 
made various over-issues of stock which 
came into the hands of dona fide pur- 
chasers for value. In the controversy 
between these holders and the company 
it was first adjudged 


1. That the spurious stock was invalid; and 

2. That a corporation was liable to the same 
extent and under the same circumstances as a 
natural person for the consequences of its 
wrongful acts; and could be held to respond in 
a civil action at the suit of an injured party for 
every grade and description of forcible, mali- 
cious or negligent tort or wrong which it com- 
mits, however foreign to its nature or beyond its 
granted powers the wrongful transaction or act 
may be. 


This much adjudged, the court an- 
nounced (the italics are ours) ; 


It follows from this proposition, that if it were 
established in this case that the ‘corporation 
itself issued the false certificates of stock and 


permitted the fraudulent transfers of spurious 
stock, it would be liable to the’ party directly 


deceived and injured by that transaction. 
But in this case the false certificates 
were issued and the spurious stock 
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transferred by an officer of the corpora- 
tion, and the court exhaustively consid- 
ers the question of responsibility of the 
company for the acts of the agent. We 
make pertinent extracts from the opinion 
on this point: 


It is transparent throughout the case that the 
board of directors, by passive submission or ac- 
tive surrender, handed over to Schuyler the 
substance of all their authority relating to their 
business in New York, and then for nearly 
seven years laid down tosleep in supine indif- 
ference at his feet. Aroused by the shock of the 
calamity which their folly has induced, are they 
now to look calmly over the wreck with no 
answer to its innocent victims but that of Mac- 
beth to the ghost of Banquo? 


And again: 


The long continued and reckless omission was 
therefore a culpable negligence, without the con- 


‘currence of which Schuyler could not have com- 


mitted the frauds by which the defendants have 
suffered; for it was this omission of duty that 
left him with power to wield the weapons with 
which the company had armed him, and there- 
fore it may be said to have led directly to the 
injurious acts. 


Without further quotation, the court 
held the company estopped to deny the 
authority of Schuyler to do the acts 
from which the injury to the holders 
arose, and recognized the liability of the 
corporation to the parties directly in- 
jured. This case, you will see, has 
strong points of comparison with that of 
Bedell. In both there were spurious is- 
sues of paper supposed to represent 
value. In Schuyler, the creation and 
issue was by the agent; and his princi- 
pal, the company, was held liable, be- 
cause it was negligent in not supervis- 
ing its agent’s acts, and estopped to deny 
the authority. The liability, further- 
more, was recognized beyond question 
in any case where the principal himself 
should make the spurious issue. In Be- 
dell, the principal unwittingly took a 
prominent part in the spurious issue by 
placing his signature upon the paper, 
and sending it out to the world through 
his agent. In Bedell, therefore, there 
would seem even a stronger case for the 


‘bona fide purchaser, than in Schuyler. 


But this, it must be understood, is a 
mere cursory statement, without serious 
or thorough examination of the ques- 
tion. 
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LEGAL DECISIONS. 


FORGED CHECKS—PAYMENT BY 
BANK—WHEN, CANNOT BE 
CHARGED DEPOSITOR. 


New York Courtof Appeals, April 28,1891. 


SHIPMAN ef al v. THE BANK OF THE 
STATE OF New York. 


Facts. 


Depositors drew 27 checks upon their bank, sixteen 
payable to the order of fictitious, eleven to the order 
of real, payees. All were signed through the fraud of 
a confidential clerk who, obtaining them after signa- 
ture, forged the indorsements, and the money was 
paid by the drawee bank—with the exception of three 
small checks over the counter—to other banks with 
whom they had been deposited. Depositors sue bank 
to recover amount. 


Decision. 


1, General Rule of Liability. The bank’s implied 
contract is to disburse the depositor’s money upon his 
order, and in conformity to his direction; and the 
bank is not entitled to charge the depositor with pay- 
ments unless made to such persons as the depositor 
has directed. Payments upon forged indorsements 
are at the bank’s peril unless it can claim protection 
upon some principle of estoppel or negligence charge- 
able to depositor. 

2. Account stated no defense. The bank’s statement 
of account to its depositor by return of balanced pass- 
book and vouchers, is no obstacle to recovery. An 
account stated can always be opened by proof of mis- 
take or fraud. 4 

3. Depositor’s Duty to Examine Returned Vouchers. 
When checks are returned, a depositor has the right 
to assume that the bank has ascertained the fact that 
the indorsements are genuine. Delegation by the de- 
positor to a competent subordinate of the examination 
of returned vouchers, is a performance of his full 
duty; and failure to disclose forgery of indorsements 
does not relieve bank from its obligation to pay only 
upon a genuine order. 

4 Estoppel and Negligence of Depositor. The al- 
leged negligence of depositor in conduct and manage- 
ment of his business, and in the employment and con- 
fidence reposed in the forger, was a question of fact. 
The finding of fact below was that depositor was rea- 
sonably prudent and careful. The evidence is held to 
sustain this finding. Furthermore, it was found that 
the large bulk of the money was paid by the bank to 
other solvent banks without any inquiry as to gen- 
uineness of indorsements, in reliance on their respon- 
sibility, and not in reliance upon anything done by 
depositor. Under these facts, the claim of estoppel of 
the depositor cannot be maintained. 


5. Checks Payable to Fictitious Persons. Regarding 
the 16 checks payable to the order of fictitious persons 
they are held not payable to bearer under the New 
York statute, because that only applies where the 
maker issues the paper with knowledge of the fiction, 
and the bank occupies the same position regarding 
these checks, as those paid on forged indorsements of 
real payees. 

6. Checks subsequently made good. Regarding the 
11 checks payable to real persons whose indorsements 
were forged, the amounts of ten of these were subse- 
quently made good to the payees by the forger. The 
bank claimed that the depositor could not recover the 
amounts of these. He/d, not tenable 

7. The Vagliano Case. The recent Vagliano case 
and the grounds on which decided by the House of 
Lords, stated, the facts and decision compared with 
the present case, and held not an authority adverse to 
the conclusions here arrived at. 

8. Depositor’s right of Recovery—Decreed, under 
the general rule of liability above stated, 


The opinion states the facts: 

William Allen Butler, for appellant, 
bank. Ziihu Root, for respondents, de- 
positors. 


O’Brien, J. This appeal brings here 
for review a judgment of over $223,000, 
recovered by the plaintiffs against the 
defendant, upon a state of facts fully 
found and stated by the referee in his 
report, and in regard to which there is 
little, if any, serious dispute between 
the parties. The form of the action is 
for the recovery of a sum of money 
which it is claimed the defendant under- 
took, when accepting the plaintiffs’ de- 
posits, to pay to them or upon their 
order and direction. It has been found 
and is admitted on both sides, that on 
the 7th of April, 1884, the plaintiffs had 
upon deposit to their credit with the de- 
fendant the sum of $14,499.08. That 
from this date to the close of business, 
on the third day of October, 1888, the 
defendant had and received to and for 
the use of the plaintiffs, various other 
sums of money, deposited from time ta 
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time, between these dates, by the plaint- 
iffs with the defendant, amounting in 
the aggregate to $6,213,586.71. That 
between the 7th day of-April, 1884, and 
the close of business on the 3d day of 
October, 1888, the defendant paid to 
the order of the plaintiffs on their 
checks, drawn against the balance above 
stated and the deposits subsequently 
made, various sums of money, amount- 
ing in the aggregate to $6,030,040. 29, 
This would leave a balance due to the 
plaintiffs by the defendant of $198,045.- 
50, which, with interest, is the sum that 
constitutes the subject of this contro- 
versy. The defendant alleged in its 
answer that all moneys deposited with it 
by the plaintiffs were fully paid upon 
their order and by checks drawn upon it 
by them, and in order to meet and dis- 
prove the plaintiffs claim that there was 
due to them from the defendant at 
the close of business on the 3d day of 
October, 1888, the sum of $198,045.50, 
the defendant produced twenty-seven 
checks, all signed by the plaintiffs and 
drawn upon the defendant, directing the 
payment of sums respectively aggregat- 
ing the total balan¢e above mentioned, 
and to recover which the plaintiffs 
brought the action. That the defend- 
ant actually paid these checks is not dis- 
puted and the case is thus made to turn 
upon the question whether they are 
available to the defendant as lawful 
vouchers, establishing the fact that the 
moneys claimed by the plaintiffs were 
paid out by the defendant upon these 
checks according to the order and di- 
rection of the plaintiffs. A clear under- 
standing of the question involved re- 
quires a brief statement of the facts and 
circumstances under which these twenty- 
seven checks were signed by the plaint- 
iffs and presented to and paid by the 
defendant. 


THE BANKING LAW JOURNAL. 


The Facts. 


The plaintiffs are a well known law firm in 
the City of New York, engaged in an extensive 
business which, in its organization, had a de- 
partment known as the ‘‘Real Estate Depart- 
ment.” In this branch of their business they 
examined titles for clieny who were lenders of 
money on bond and mortgage, carried out and 
completed such loans, and occasionally exam- 
ined titles for clients who were purchasers of 
real estate. One of the members of the firm had 
general charge of this department, but the de- 
tails of the business and execution of the work 
was intrusted to subordinates. One James E. 
Bedell, a lawyer who had been admitted to the 
bar in the year 1868, and had been in the em- 
ploy of the plaintiffs since 1875, assisting in the 
real estate department, was in the year 1881, 
practically put in charge of the work of this de- 
partment under the direction of the member of 
plaintiffs’ firm who had the general charge. 
Bedell was an experienced and capable lawyer. 
The plaintiffs believed that he was honest and 


‘ trustworthy, and prior to the discovery of the 


very extraordinary crime in connection with 
these checks, they had no reason whatever to 
suspect or distrust him. During the period cév- 
ered by the transactions in question, the plain- 
tiffs employed one Dodge, a competent expert 
book-keeper, who took charge of the plaintiffs’ 
books and acted as cashier. He kept the ac- 
count between the plaintiffs and defendant. He 
filled out all the checks and made all the entries 
in the check books, and the checks, when paid 
by defendant, came to him with the pass book 
which was balanced by the defendant and the 
vouchers, including the checks in question, re- 
turned with the book, from time to time, at fre- 
quent intervals. The course of the business in 
which the checks in question were issued was 
substantially as follows: The plaintiffs’ client, 
who wished to make a loan through them, fur- 
nished the money, which went directly into the 
plaintiffs’ general bank account with the defend- 
ant. Against the sum to be loaned and thus 
put to the plaintiffs’ credit, checks were filled up 
by Dodge, the cashier, from a written statement 
made by Bedell, showing the amount required 
to pay liens or charges on the property to be 
mortgaged, the amount of the plaintiffs’ charges, 
and any other items entering into the transac- 
tion, and the balance to be paid the borrower. 
After filling up the checks, Dodge would take 
the check book with the filled up checks toa 
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member of the firm for signature, showing him 
the entries in the check book of the deposits of 
the client’s money and the statement of Bedell 
as to the payments to be made, and thereupon 
the check would be signed by the plaintiffs, in 
the name of the individual partner to whom it 
was presented by Dodge, the firm name being 
engraved on each check and the individual sig- 
nature underwritten. Dodge would then take 
away the check book and deliver the several 
checks to Bedell. In this manner the twenty- 
seven checks in question were intrusted by the 
plaintiffs to Bedell, their clerk, for delivery to 
the payees respectively theréin named, who 
were in good faith believed by the plaintiffs to 
be real persons, entitled to receive the amount 
of said checks, respectively, from them or their 
clients. The defendant paid the checks to a 
third person, upon an indorsement thereon of 
the payees named, forged by Bedell who con- 
verted the proceeds to hisown use. The names 
of the payees written in sixteen of the twenty- 
seven checks, drawn for sums aggregating 
$112,818.72, were not the names of real, but fic- 
titious persons. The remaining eleven checks, 
drawn for sums aggregating . $85,227.08, were 
made payable to the order of real persons, whose 
indorsements were in every case forged by Be- 
dell. Only three of the checks, drawn for less 
than $2,400 were paid to Bedell by defendant. 
All the others were deposited from time to time, 
in various other banks in the City of New York 
and the money thereon received by Bedell from 
these banks, and the checks all ultimately paid 
by defendant through the exchanges in the 
Clearing-House, in the due and: regular Course 
of business. As to the sixteen checks payable 
to the order of fictitious persons the plaintiffs 
were led by fraudulent contrivances and repre- 
sentations on the part of Bedell, the details of 
which appear in the record, to believe, and they 
did in fact believe, until the discovery of the for- 
geries, that such payees were real persons; and 
as to all the checks the plaintiffs did not intend 
that any of them should go into circulation or 
should be paid by the defendant otherwise than 
through a delivery to and indorsement by the 
payee named therein. The checks were paid in 
every case by the defendant, without any in- 
quiry as to the genuineness of the indorsements, 
and in reliance upon the responsibility of the 
parties presenting the same, and not in reliance 
upon anything done or forborne by the plain- 
tiffs, except that they were signed by them. 
There is no claim that, at the time the defendant 
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paid the checks, it had any knowledge or sus- 
picion or reason to suspect that any of the in- 
dorsements were forged, or that any of the 
names were fictitious, or that there was any 
frand Or irregularity in respect to any of the 
checks or any indorsement or writing thereon. 
The plaintiffs’ confidence in Bedell and his 
representation of them in all their dealings with 
clients, concerning loans on real estate, con- 
tinued without interruption until one of these 
clients, upon examining a fabricated mortgage 
sent to him by Bedell, had his attention arrested 
by the faintness of the impression of the seal of 
the Register on the certificate of record, and he 
sent the mortgage to the Register’s office for a 
better sealing. This led to the discovery of all 
the frauds, forgeries, fabrications of documents, 
attestations and official certificates carried on by 
him in the plaintiffs’ office for more than four 
years. The plaintiffs did not discover that the 
indorsements on the checks had been forged, or 
that the amount*thereof had not been paid to 
them or their order, until nearly four months 
after May 22,1888, which was the date of the 
last check so forged. On the discovery of the 
facts and before the commencement of this ac- 
tion, the plaintiffs tendered the checks to the de- 
fendant, and demanded that the amount of the 
same should be paid to them, or credited in 
their account by the defendant, which tender 
and demand was refused. 


» General Rule of Liability. 


The various deposits of money made 
from time to time by the plaintiffs with 
the defendant created the relation of 
debtor and creditor, and the law im- 
plies a contract on the part of the de- 
fendant to disburse the money standing 
to the plaintiffs’ credit only upon their 
order and in conformity with their di- 
rections. The defendant is not entitled 
to charge against the plaintiffs’ account 
any sums as payments unless they have 
been made to such persons as the plain- 
tiffs directed. Such payments as were 
made without the order of the plaintiffs 
of their funds by the defendant afford to 
it no protection when called upon by 
the plaintiffs to account for the money 
deposited. Payments made upon forged 
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indorsements are at the peril of the bank 
unless it can claim protection upon some 
principle of estoppel or some negligence 
chargeable to the depositor. These 
rules are so familiar and so well estab- 
lished and illustrated by the adjudged 
cases that a'bare reference to them isall 
that is needed here. Crawford v. West 
Side Bank, 100 N. Y. 53; Aetna Bank v. 
Fourth Nat. Bank, 46 N. Y. 86; Corn 
Exchange Bank v. Nassau Bank, 91 N.¥. 
80; Phenix Bank v. Risley, 111 U.S. 125; 
Bank of British North America v. Mer- 
chants’ Nat. Bank, 91 N. Y. 106; Marine 
- Bank v. Fulton Bank, 2 Wallace, 256; 
First Nat. Bank v. Whitman, 94 U. S.. 
347; Citizens’ Nat. Bank v. Importers’ & 
Traders’ Bank, 119 N. Y. 195. 
Account Stated no Defense. 

The statement of the account made by 
the defendant to the plaintiffs, from 
time to time, the balancing of the bank 
pass-book and the return of the same to 
the plaintiffs with the vouchers, includ- 
ing, as they did, the checks in contro- 
versy, with the forged indorsements 
thereon, constitute no obstacle to the 
maintenance of this action by the plain- 
tiffs as they were ignorant of the facts 
and circumstances under which the 
checks were issued and put in circula- 
tion. An account thus stated can al- 
ways be opened upon proof of mistake 
or fraud; and the only effect of the 
plaintiffs’ silence as to the correctness of 
the account rendered by the defendant, 
is to put upon them, in this action, the 
burden of showing that the account, as 
stated, was the result of fraud or mis- 
take, a burden which they have fully as- 
sumed and met, as the referee has 
found, 


Depositors’ Duty to Examine Returned 
Vouchers. 


It is urged that the plaintiffs owed the 
duty to the defendant of examining the 
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vouchers returned to them with the bal- 
anced pass-book, from time to time, and 
that a careful examination of the same 
would have disclosed the fact that the 
money was received upon the checks by 
Bedell, and his forgeries thus detected. 
The duty of examining the returned 
vouchers was delegated by the plaintiffs 
to their cashier and book-keeper who 
was a faithful and competent person for 
many years in plaintiffs’ employ. The 
referee found as a fact from all the cir- 
cumstances of the case that the failure 
to discover the forgeries sooner than 
they were was not, in any case, caused 
by any neglect on the part of the plain- 
tiffs, or their cashier, of any duty that 
the plaintiffs owed to the defendant. 
The examination of the checks would,of 
course, enable the plaintifts to ascertain 
whether their own signature was gen- 
uine and whether the amount, date or 
name of the payee has been changed, 
but would not necessarily enable them 
to detect the forgery of the payee’s. 
name. The law imposed no duty upon 
the plaintiffs to do more than they did 
to ascertain whether the indorsements. 
on the checks were genuine. , The de- 
fendant’s contract was to pay the checks. 
only upon a genuine indorsement. The 
drawer is not presumed to know and in 
fact seldom does know the signature of 
the payee. The’ bank must, at its own 
peril, determine that question. It has. 
the opportunity, by requiring identifica- 
tion when the check is presented ora 
responsible guaranty from the party pre- 
senting it, of ascertaining whether the 
indorsement is genuine or not. When 
it returns the check to the depositor as. 
evidence of a payment made by his di- 
rection, the latter has the right to as- 
sume that the bank has ascertained the 
fact to be that the indorsement is gen- 
uine. Weisser v. Denison, 10 N, Y. 68; 
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Welsh v. German-America Bank, 73 N. Y. 
424; Frank v. Chemical Bank, 84 N. Y. 
209; First Nat. Bank v. Whitman, 94 U. 
S. 347; Leather Mfs. Bank v. Morgan, 
117 U.S. 107. 

The plaintiffs committed the examina- 
tion of the vouchers when returned from 
the bank to a faithful and competent 
cashier who failed to discover the forged 
indorsements. There is not the slight- 
est reason to believe that if the checks 
had been examined by one of the plain- 
tiffs themselves the result would have 
been any different. We are unable to 
see that anything was done or omitted 
by the plaintiffs with respect to the ex- 
amination of the indorsements upon the 
vouchers that excuses the defendant 
from its obligation to pay only upon a 
genuine order. 


No Negligence or Estoppel of Depositor. 


Nor can we perceive anything done or 


omitted by the plaintiffs in the general 
conduct and management of their busi- 
ness or in the employment of and confi- 
dence reposed in Bedell that estops them 
from alleging that the twenty-seven 
checks were paid without their author- 


ity. Whether the plaintiffs were guilty 
of any negligence in that regard was a 
question of fact and the finding is that 
they were, in so far as the defendant 
was concerned, reasonably prudent and 
careful and that the payment of the 
checks was not caused by any negli- 
gence on their part, and we do not think 
it can be said that this finding is without 
evidence. Moreover, it is found that 
the defendant paid the twenty-seven 
checks, in each case, without any in- 
quiry as to the genuineness of the in- 
dorsements, and in reliance upon the re- 
sponsibility of the persons presenting 
the same for payment, and not in reli- 
ance upon anything done or forborne by 
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the plaintiffs, except the fact that the 
checks had been drawn by them; and, 
further, that all the checks except the 
three paid directly to Bedell, and 
amounting to less than $2,400, were pre- 
sented to the defendant by, and paid to 
banks perfectly solvent, and liable to re- 
spond to the defendant for all moneys 
paid upon the. forged indorsements. 
These findings supported as they are by 
the evidence dispose of much of the ar- 
gument upon which it is sought to es- 
tablish the proposition that the plaintiffs 
are, by reason of their own acts and 
omissions, estopped from claiming that 
the checks were paid by the defendant 
without their authority. The facts upon 
which an estoppel must always be based 
are found against the defendant. Be- 
dell in issuing the forged. checks and 
fabricating the false papers to conceal 
his crime did not act as the plaintiffs’ 
agent, and his acts in this regard are 
not binding upon them nor are they in 
any manner affected by his knowledge 
of the facts. The questions that arise 
in this case and are so ably and elabo- 
aately discussed in the briefs of counsel, 
with respect to the examination of the 
returned checks and pass-book, the 
manner in which the plaintiffs’ business 
was conducted and the degree of care 
and supervision that was exercised over 
their subordinates, how far the plaintiffs 
are bound by the criminal acts and 
knowledge of their clerk as well as the 
general rule of estoppel, when applied 
to this class of cases, are notnew. They 
have been frequently and fully discussed 
in the numerous cases in this court, in- 
volving the rights and duties of banks 
and depositors, and it would extend this 
opinion beyond reasonable limits, and 
serve no useful purpose, to go over the 
ground again. Frank v. Chemical Bank, 
supra; Welsh v. German-American Bank, 





THE BANKING 


326 


supra; Weisser v. Denison, supra; People 
v. Bank of North America, 75 N. Y. 547; 
Leather Mfs. Bank v. Morgan, supra; 
Mayor et al v, Bank of England, 21 Q. B. 
D. 160. - 

It is enough to state our general con- 
clusion that, with respect to all these 
points, the defendant has failed ‘to es- 
tablish any defense to the action. 


Checks Payable to Fictitious Persons. 


It is claimed by the defendant that 


the sixteen checks made payable to the 


order of persons having no existence 
were, in legal effect, payable to bearer. 
It is provided by statute that paper 
made payable to the order of a fictitious 
person and negotiated by the maker has 
the same validity ‘‘ as against the maker 
and all persons having knowledge of the 
facts, as if payable to bearer.” 1 R. S. 
768, § 5. 

We are of the opinion, upon examina- 
tion of the authorities cited by counsel 
on both sides, that this rule applies only 
to paper put into circulation by the 
maker with knowledge that the name of 
the payee does not represent a real per- 
son. The maker’s intention is the con- 
trolling consideration which determines 
the character of such paper. It cannot 
be treated as payable to bearer unless 
the maker knows the payee to be ficti- 
tious and actually intends to make the 
paper payable to a fictitious person. 
Irving Nat. Bank v. Alley, 79 N. Y. 536; 
Turnbull v. Boyer, 40 N. Y. 459; Vagli- 
ano v. Bank of England, 22 Q. B. D. 103; 
S. C. on app. 23 Q. B. D. 243; Arm- 
strong v. Pomeroy Nat. Bank, Sup. Ct. 
Ohio, Oct. 1889, 7 Railway & Corpora- 
tion Law Journal, 114; Gibson v. Minet, 
1 Hy Black. 569. 

The findings of the referee that the 
plaintiffs in good faith believed that the 
names of the payees represented real 
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persons, entitled to receive from them 
the amount of the check in each case, 
having been led to believe this by the 
fraudulent contrivances of Bedell, and 
that they intended that Bedell should 
deliver the check to a real payee therein 
named and that they did not intend that 
they should go into circulation or be 
paid by defendant otherwise than 
through a delivery to and indorsement 
by the payee named; and that plaintiffs 
gave ne authority to Bedell to indorse 
the name of the payee, or to put the 
checks into circulation and that no one 
in fact relied on any appearance of au- 
thority, derived from the plaintiffs, in 
Bedell to indorse the payee’s name upon 
the checks or to put them in circulation, 
disposes of this question. The indorse- 
ment of the names of the fictitious 
payees upon the checks, with intent to 
deceive and to put the checks in circula- 
tion, constituted the crime of forgery by 
means of which, and without any fault 
of the plaintiffs, payment was obtained 
thereon. The defendant does not oc- 
cupy any’ different position with refer- 
ence to the checks payable to fictitious. 
payees than it does with reference to 
those payable to real parties whose in- 
dorsements were forged. 

Bedell of course knew that the payees 
were fictitious but he was not acting 
within the scope of his employment but 
in carrying out a scheme of fraud upon 
the plaintiffs and under such circum- 
stances his knowledge cannot be im- 
puted to his principals. Frank v. Chem- 
ical Bank, supra: Weisser v. Denison, 
supra; Walsh v. German-American Bank, 
supra; Cane v. Cane, 15 Ch. Div. 643-4. 


Checks Subsequently Made Good. 


The case presents another and pe- 
culiar question. It seems that ten of the 
eleven checks, which were made payable 
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to the order of real persons were made 


good by Bedell to the several payees, © 


and the defendant has set up these facts 
in its answer as a partial equitable de- 
fense. The referee made no finding on 
the subject but Bedell so testified and 
was not contradicted, and the question 
arises upon a request by the defendant 
to find in substance that the amount of 
these ten checks having been made good 
by Bedell to the several payees, and the 
plaintiffs having sustained no loss by 
reason of the payment thereof, are not 
entitled to recover in this action against 
the defendant, any sum on account of 
or by reason of the payment by defend- 
ant of the same. The request was re- 
fused and the defendant excepted. 


Keeping in view the theory of this 
action and regarding the evidence be- 
fore the referee we cannot perceive that 


there was any error in refusing the re- 
quest, 

Bedell testified, in substance, that at 
the time of the commencement of the 
action the plaintiffs were liable to clients 
to the extent of $264,000 on account of 
his frauds. There were $200,000 in 
fabricated mortgages which had been 
delivered by Bedell to clients on account 
of an equal sum of money paid by the 
clients to plaintiffs for investment and 
which Bedell had converted to his own 
use. The $64,000 were obtained through 
other frauds upon clients which the 
plaintiffs were liable to be called upon to 
make good. One of the plaintiffs testi- 
fied that his firm had actually paid to 
clients on account of Bedell’s frauds 
over $242,000, It was not shown by 
what funds or in what manner Bedell 
made good to the payees the amount of 
the checks intended for them. None of 
the money paid by him was traced to 
the defendant. The plaintiffs’ action 
was not upon the checks nor for dam- 
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ages by reason of their payment but on 
defendant’s implied promise to .pay the 
money deposited to the plaintiffs or 
upon their order. The plaintiffs’ case 
was made out, without the checks at all, 
except so far as they were necessary as 
proof to open the account stated. In 
substance the referee was asked to hold 
that by reason of the payment by Bedell 
of the amount of the checks to the per- 
sons named therein, without any refer- 
ence to the source from which the 
money came, they were to be charged 
to the plaintiffs the same as if paid by 
their authority. The proof given did 
not justify this conclusion. As it was 
not shown that such payment was made 
at the expense or to the injury of the 
defendant or that the plaintiffs profited 
by it, the cause of action stated in the 
complaint was not affected by the fact. 
It is, no doubt, true that’ indemnity to 
the payees of checks diverted as these 
were made by the wrongdoer, might, 
under certain circumstances, constitute 
a basis for equitable relief in an action 
of this kind, but the proof did not go far 
enough to warrant it in this case. 


The Vagliano Case Compared. 


The very recent case of Vagliano v. 
The Bank of England occupied such a 
prominent place in the discussion of the 
questions involved in this appeal by the 
courts below, and it is now so earnestly 
pressed upon our attention by the 
learned counsel for the defendant as a 
controlling authority in support of his 
views, that we consider it necessary to 
refer to it and point out, as tar as we 
can, the rule or principle upon which it 
was decided. In the magnitude of the 
sum involved, the boldness and ingenuity 
with which a clerk perpetrated a stupen- 
dous fraud upon his employer, and in 
many Other respects, that case, doubt- 
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less, bears a very strong resemblance to 
this. The question: there was, whether 
the defendant was entitled to debit the 
plaintiff, one of its depositors, with 
forty-three forged bills of exchange 
amounting in the aggregate to £71,500, 
which it had paid, upon genuine accept- 
ance by the plaintiff, procured by fraud 
under substantially the following cir- 
cumstances, 


Vagliano, the plaintiff, was a merchant and 
foreign banker in London with correspondents 
in various parts of the world and transacting an 
enormous business with the defendant, his gen- 
eral banker. He employed in his office a con- 
siderable number of clerks and among them, 
one Glyka, who had charge of the foreign cor- 
respondence. One Vucina, a merchant and 
banker at Odessa, was and for thirty years bod 
been one of Vagliano’s correspondents, transa: ¢- 
ing with him a large business and having prac- 
tically unlimited credit. For many years he 
had drawn drafts for large amounts, when nec- 
essary, upon the plaintiff payable sometimes to 
his own order, but more frequently, to the order 
of a payee named therein. The course of busi- 
ness in the office was well known to Glyka who’ 
procured specimens of Vucina’s letters of advice, 
which always preceded the drafts, and specil 
mens of the drafts themselves. Having done 
so he had paper prepared identical in genera- 
appearance and texture with that upon which 
Vncina’s genuine letters and bills were written. 
This enabled him to forge letters of advice and 
drafts with Vucina’s name as drawer, which he 
executed with extraordinary skill, and in each 
case he wrote upon the face of the bill, as pay- 
ees, the name of C. Petrida & Co., a firm who 
carried on business at Constantinople and had 
business relations with Vucina but had no con- 
nection whatever with the fabricated draft. 
Glyka caused these letters of advice and drafts 
to be laid before Vagliano, his principal, who 
being deceived by the skillful manner in which 
the papers were prepared and the confidence he 
reposed in his clerks, wrote a genuine accept- 
ance on the face of each bill, as it was put before 
him from time to time, during a period of some 
four months, payable in every case at the Bank 
of England. These fabricated bills, having been 
thus accepted, were placed with the other and 
genuine bills in a box in the office to be deliv- 
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ered according to the usual course of business to 
the proper party when called for. Glyka stole 
the bills from the box, forged the indorsement 
of the payeés thereon, presented them at the 
counter of the bank and received the money 
thereon. 


By the English Bills of Exchange act 
of 1882 (45 and 46 Vict. Ch. 61. § 7, 
Sub 3) it was enacted with refetence to 
bills of exchange, that ‘‘where the 
payee is a fictitious or non-existing per- 
son, the bill may be treated as payable 
to bearer.” The bank defended upon 
two grounds—first, that they were pro- 
tected by this statute; and secondly, 
that the plaintiff was guilty of such neg- 
ligence as precluded him from claiming 
that the payments, made upon these 
bills, were without authority. On the 
trial of the action, before Mr. Justice 
Charles, the plaintiff recovered. (L. R. 
22 Q. B. D. 103.) On appeal the judg- 
ment was affirmed, the Master of the 
Rolls alone dissenting, on the ground 
that the bank was protected by the Bills 
of Exchange act. (L. R. 23 Q. B. D. 
243.) Thus far the views of the court, 
on both hearings, were in harmony with 
the contention of the plaintiffs in the 
case at bar both as to the construction 
of the statute and the fact bearing on 
the question of negligence. The judg- 
ment, however, has recently been re- 
versed by the House of Lords and we 
have been furnished with copies of the 
opinions given upon the final decision of 
the appeal and have given to them the 
careful consideration which the high au- 
thority of the tribunal from which they 
emanate and the importance of the case 
seems todemand. The main point upon 
which the case turned in the review by 
the House of Lords, as we understand 
the opinions, was the construction to be 
given to the Bills of Exchange act. It 
was held, contrary to the opinions below, 
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that whenever the name inserted as 
payee, is without any intention that 
payment shall only be made in conform- 
ity therewith, the payee then becomes a 
fictitious person within the meaning of 
the act, and, therefore, the forty-three 
bills were within the statute though 
Petride & Co. were in fact existing and 
real persons. When this conclusion was 
reached the plaintiff's case necessarily 
failed as it was but another way of stat- 
ing that the bank paid the fabricated 
bills according to their legal tenor and 
effect and according to the piaintiff’s di- 
rections, that is, to bearer. It is hardly 
necessary to add that if we could follow 
that case in giving construction to our 
statute the same result would follow 
in this case. But it is quite obvious 
that we cannot. The language is differ- 
ent. Our statute is a codification of the 
common law while the English statute 
is, and was intended to be, a departure 
from it. In so far as the opinions deal 
with the facts of the case-upon the ques- 
tion of negligence, it is difficult to de- 
duce from them any abstract rule or 
principle. Moreover there is, as it 
seems to us, a material difference, in 
some'respects, between the facts of that 
case and the one at bar. Vagliano, 
through the contrivances of his clerk, 
had put before him a tabricated bill, the 
spurious character of which he failed to 
detect, and he fixed to it a genuine ac- 
ceptance, thereby accrediting it to the 
bank as a genuine instrument. He left 
the bill, thus accepted, in a place where 
the dishonest clerk could easily purloin 
it. The manner in which the business 
was conducted was such as to enable the 
clerk to possess himself of the means 
whereby the fraud was successfully car- 
ried out without check or detection. 
The view of the case taken in the opin- 
ions delivered in the House of Lords 
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aside from the question of the construc- 
tion of the statute may very well be at- 
tributed to a different shading in the 
facts and to the further consideration 
which can be inferred from the record, 
that the tribunal is not confined, as we 
are, to a review of the courts below 
upon questions of law only. For these 
reasons the Vagliano case cannot be re- 
garded as authority adverse to the con- 
clusion at which we have arrived in this. 

We have examined the other excep- 
tions appearing in the record to which 
our attention has been directed and we 
are of the opinion that none of them can 
be sustained. The judgment should be 
affirmed. All concur, Gray, J., in re- 
sult. 


LOAN ON CHATTEL MORTGAGE 
—NON-RESIDENT PRINCIPAL— 
USURY. 


Supreme Court of Minnesota, Feb. 27,1891. 


ADAMSON v. WIGGINS. 


1. Where a mortgagee of chattels brings an action to 
recover the possession thereof, alleging title and own- 
ership generally, and upon the trial relies upon the 
mortgage to establish his title,the defendant may, 
under a general denial of plaintiff's title in his answer* 
show that the mortgage is void for usury. 

2. Where a non-resident principal is engaged in the 
regular business of loaning money upon chattels or 
other security, through a resident agent, to whose dis- 
cretion he intrusts the entire management of the busi- 
ness of loaning, collecting, and reloaning money, 
under a general authority for such purpose, upon 
sich security and terms as the agent may deem 
proper, the acts of his agent in conducting snch busi- 
ness, and in exacting and including in contracts un- 
lawful and excessive rates of interest or bonuses, will 
bind his principal, and be held usurious; and so, also, 
the securities will be void, if he suffers his name to be 
used as a mere cover for usury. 


( Syliabus by the court.) 


Appeal from municipal court of Min- 
neapolis; Emery, Judge. 

Merrick & Merrick, torappellant. 2. 
A. Daly, for respondent. 
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VANDERBURGH, J. The plaintiff brings 
this action to recover the possession of 
certain personal property described in 
the complaint, the plaintiff alleging that 
he is the owner and entitled to the pos- 
session thereof. 


(Consideration of point 1, stated in syllabus, 
omitted). 


2. It appears from the evidence that 
the plaintiff is a non-resident, and that 
one William H. Adamson, who was ex- 
tensively engaged in loaning money 
upon chattel mortgages in Minneapolis, 
was the person who negotiated the loan 
to defendant upon the mortgage under 
which plaintiff claims title to the chat- 
tels in controversy here. It was entirely 
proper to show the relations between 
these parties, and that William H. Ad- 
amson was the general agent of plaintiff 
in the business of making loans, and 
also the manner in which the plaintiff's 


business was conducted by the agent 
under his general authority to invest and 
reinvest plaintiff's money, and the cir- 
cumstances under which the loan 


in 
question was made. The _ evidence 
tended to show that the agent was left 
to conduct the business according to 
his own judgment and discretion; that 
he had, when this loan was made, taken 
a large number of mortgages in the 
name of the plaintiff, amounting, in the 
aggregate, to a great many thousand 
dollars; and that he loaned, collected, 
and reloaned the money and conducted 
the business precisely as if it was all his 
own. The evidence on this subject is 
undisputed. In this instance defendant 
applied to William H. Adamson for a 
loan. He referred her to a clerk, who 
was regularly employed by him to at- 
tend to the business, and with whom the 
negotiations were made. The evidence 
of the parties does not entirely agree 
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as tO the nature of the transactions 
which followed, so that the questions of 
difference between them in reference to 
the contract and the interest exacted 
were for the jury. A loan out of which 
she secured $200 only was in fact nego- 
tiated, for which she gave her note and 
mortgage fur $210, payable in thirty 
days, with interest at 10 per cent. upon 
the last-named sum before and after ma- 
turity. Her testimony is to the effect 
that, when she applied for the loan he 
told her the interest would be $10 per 
month, and every time she renewed the 
note the same charge would be made, 
and, in pursuance of that understanding, 
she paid $10 per month for several 
months to obtain extensions. The evi- 
dence on the plaintiff's behalf tended to 
show that the sum of $10 charged and 
deducted for the first month was to 
cover the’ expense of examining the 
goods mortgaged; but the subsequent 
monthly payments of $10 each are ad- 
mitted to have been charged for exten- 
sions. The jury might find from the ev- 
idence that the $10 deducted was a 
bonus and extra charge for the loan, ex- 
acted by William H. Adamson, and not 
merely for expenses, and that it was a 
part of the regular business of himself 
and servants to watch the security, and 
attend to the extensions, his business. 
being very large and systematically 
conducted. We think the evidence war- 
rants the conclusion also that it was 
a part of the original understanding in 
this case that the loan was to be for one 
month with privilege of monthly exten- 
sions at the rate of $10 per month; and 
the defendant accordingly, for several 
months, paid such monthly installments 
to procure such extensions, which were 
granted on that condition. We have no 
doubt that the evidence was sufficient 
to justify the jury in finding the transac- 
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tion usurious in its inception, and the 
note and mortgage void. According to 
the testimony of the defendant, the 
bonus of $10 was the inducement and 
consideration for the 1o per cent. loan. 
It was included in the note, and pre- 
sumptively the agent was authorized by 
plaintiff to so include it. This must be 
inferred from the relations between 
them, and the manner in which the 
business was conducted, from which it 
is evident that William H. Adamson had 
nnlimited discretion and authority in the 
conduct of the business. If the plaintiff 
is the dona fide principal, then the case 
falls within the rule laid down in ews 
v. Willoughby, 43 Minn. 310, 45 N. W. 
Rep. 439; and, if not, and his name is 
used as a cover by William H. Adamson, 
the case is still stronger for the defend- 
ant. We find it immaterial to consider 
in detail the assignments of error based 
on the charge, as the decision of the 
case must have necessarily turned on 
the questions of fact we have referred to. 


Order affirmed. 


CHECK— DELAY IN PRESENTING 
—FAILURE OF BANK—DIS- 
CHARGE OF DRAWER. 


Supreme Court of Pennsylvania, April 13, 
1891. 


NATIONAL STATE BANK oF CAMDEN Vv. 
WEIL, 


The drawer of a check in Philadelphia upon a city 
bank in favor of a payee residing in the city is dis- 
charged from liability by the failure of the payee to 
present the check for three days, during which time 
the bank fails. 


Appeal from court of common pleas, 
Philadelphia county. 

The following is the opinion of the 
court below discharging the rule foi 
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judgment for want of a sufficient affidavit 
of defense. ‘‘ The check upon which 
suit is brought in this case was drawn 
on the 26th day of May, 1885, by A. 
Weil, the defendant, residing in the city’ 
of Philadelphia, in favor of Doughton, 
Wilkins & Co., a mercantile house in the 
same city, and was made payable at the 
Shackamaxon Bank in said city. The 
check was not presented for payment to 
that bank until the 29th day of May, 
after it had suspended payment. It is 
contended by the defendant that, inas- 
much as there were ample funds in the 
bank to his credit when it failed, and 
that, if the said check had been duly pre- 
sented to the said bank at any time prior 
to the said 29th day of May, 1885, it 
would have been paid, the loss was 
caused by the unreasonable delay in its 
presentation, and therefore the drawer 
was not liable upon it. The question, 
therefore, is whether the delay in its 
presentation was unreasonable. When 
the facts and circumstances are ascer- 
tained, the reasonableness of time, said 
Chancellor Kent, (3 Comm. p. 91) ‘is a 
matter of law, and every case. will de- 
pend upon its special circumstances.’ 
This rule has also been recognized by 
our supreme court. In the case of Vai. 
Newark Banking Co. v. Second Nat. Bank 
of Erie, 63 Pa. St. 404, a travelling col- 
lector, after reaching Erie, purchased a 
draft on New York. The bill was pur- 
chased on the 17th day of March, and 
not presented until the 28th. Thecourt 
says: ‘ The bill was drawn at Erie, in 
the state of Pennsylvania, at the extreme 
western end of it, upon persons in the 
city of New York, and sold to a traveling 
agent whose residencé was in Newark, 
in the state of New Jersey. As old bank 
notes in the present day are at par every- 
where, the object in purchasing a draft 
was to prevent loss by theft, robbery or 
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accident. The business of the agent 
led him through the different places we 
have stated, and detained him necessarily 
on the road, and he was therefore not 
obliged to, nor could it be expected by so 
‘doing that he would, transmit the draft 
for collection to New York. Nor would 
there be in fact any opportunity to ne- 
gotiate it until he reached his own home 
in New Jersey.’ And again in School 
Dist. v. Com., 84 Pa. St. 464, Judge Pax- 
son, in giving the opinion of the snpreme 
court says: ‘What is a reasonable time 
will depend upon circumstances, and in 
many cases upon the time, the mode, 
and the place of receiving the check, 
and upon the relations of the parties be- 
tween whom thee question arises. In 
the present case the draft was drawn on 
the roth and presented on the 2oth. It 
did not come into the hands of the de- 
fendant until the 13th. It was payable 
to the order of the school-board of 
Muncy. It must have been known to 
the drawers and plaintiff that such a 
draft was liable tobe delayed. The fact 
that it required the indorsement of a 
board of school directors. which had to 
be convened, was suggestive of delay. 
Then there was further delay between 
Watson and Muncy town by reason of 
the mails. ._ This is a ground of excuse, 
as we have seen. In point of fact the 
draft did not reach Watson town until 
the evening of the day in which the 
drawers failed.’ As the circumstances of 
these cases do not in any gespect corres- 
pond with those of the case under con- 
sideration, they are only valuable as es- 
tablishing the principle that ‘a reasonable 
time will depend upon circumstances, 
and upon the time, mode, and place of 
receiving the check, and upon the rela- 
tions of the parties between whom the 
question arises.. The check here in 
question was drawn by a commercial 
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firm in a commercial city, upon a city 
bank, in favor of another commercial 
firm, and is therefore strictly a mercan- 
tile transaction, not complicated by 
other considerations. There is no question 
of necessary delay in transmission, nor 
is there any reason suggested why it 
could not have been presented at once, 
or anything connected with the transac- 
tion toindicate to the drawer that it would 
not be presented at once. If presented 
on the day of its receipt by the payee, it 
would have been paid. If deposited by 
him in a city bank on the day of its re- 
ceipt, it would have been presented on 
the next day and paid. If deposited the 
day after its receipt—the 27th—for col- 
lection, it would have been presented on 
the 28th, and would then have been paid. 
The rule in cases of that character is 
that, where the parties all reside in the 
same place, the holder should present 
the check on the day it is received, or 
the following day, and, when payable at 
a different place from that in which it is 
negotiated, the check should be for- 
warded by mail on the same or the next 
succeeding day for presentment. The 
liability of the drawer cannot, it is ap- 
prehended, be enlarged by circulating 
the check, and therefore, to charge him 


* if the banker failed, the check, in whose 


hands soever it is, must be presented 
within the period within which the payee 
or first holder must have presented it, 
but as against the party transferring the 
check to the holder, it is sufficient, what- 
ever the date of the check, to present it 
or forward it for presentment on the day 
next after its transfer. Byles, Bills, pp. 
35-39; Hazelton v. Colburn, 1 Rob. (N. 
Y.) 345; Gough v. Staats, 13 Wend. 549; 
Moule v. Brown, 4 Bing. N. C. 266. The 
reason for this strictness is said to be 
that a check, unlike a bill of exchange, 
is generally intended for immediate 





THE BANKING 


payment, and not for circulation, and 
therefore it becomes the duty of the 
holder to present it for payment as soon 
as he reasonably may. He keeps it at 
his own peril. Negotiability is not of 
their essence, but at most merely an op- 
tional quality. Story, Prom. Notes, 
670-688, Down v. Halling, 4 Barn, & C. 
333. The_rule, therefore, is well estab- 
lished in the two greatest commercial 
cities of the world that a check on a 
bank, where all the parties are residents 
of the same city, must be presented on 
the day upon which it bears date, or on 
the next day, and if not, the risk of the 
solvency of the drawee is upon the 
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payee. We think that rule should be 
applied to this case, there being no Cir- 
cumstance to except it from its operation, 
and that the delay in the presentation of 
the check was unreasonable. The de- 
fendant is therefore not responsible for 
its non-payment.” 


John Sparhawk, jJr., for appellant. 
Charles Knittel, for appellee. 


PeR CuriAM. We need not add to 
what the learned judge below. has so 
well said. He has fully covered the 
case, and we affirm the judgment for the 
reasons given by him. Judgment af- 
firmed. 


ABSTRACTS. 


U. S. Supreme Court. 


TERRITORIES May Tax NATIONAL BANK 
SHARES—EQUALITY Provision Con. 
STRUED. 


1. Under Rev. St. U.S. § 5134 etseq., provid- 
ing for the incorporation of national banks in 
both states and territories, the territories have 
the same power to tax national banking associa- 
tions located in them as have the states, not- 
withstanding that section 5219, which expressly 
confers the power to tax such associations, only 
mentions states, and provides that, in assessing 
taxes imposed by the authority of the “state 
within which the association is located,” the 
shares in such association may be included in 
the valuation of the personal property of the 
owner of them. 

2. The provision of Section 5219 above, ‘‘that 
the taxation shall not be at a greater rate than is 
assessed upon other moneyed capital in the 
hands of individual citizens of such state,” is 
not violated by Rev. S. Mont. diy. 5, ¢53, § 1003, 
providing that when the “ entire capital stock of 
any-incorporated company shall be invested in 


assessable property in the territory of Montana 
such stock shall not be taxed,” as the restriction 
imposed by section 52 1grefers-to other ‘‘moneyed 
capital” used in making a profit on money by 
the use of the moneyed capital as money, not to 
capital invested in mining, manufacturing or 
transportation. 
Affirming 12 Pac. Rep. 688. 


Talbottv. Board of County Commissioners 


of Silver Bow County, U. S. Supreme Ct. 
March 30, 1891. 


Note.—The court, in deciding point 
2, construing the equality provision that 
the taxation of national bank shares 
shall not be ‘‘at a greater rate than is 
assessed upon other moneyed capital in the 
hands of individual citizens,” says: 


‘*It is agreed that there are a large 
number of mining corporations in Mon- 
tana whose entire capital stock is invested 
in assessable property, and that part of 
said property consists in mining claims. 
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But this concession does not disturb the 
limitation of § 5219. The restriction 
therein imposed is equality of assess- 
ment with other moneyed capital, not 
with other property generally, but with 
that property which passes under the 
description of moneyed capital. The 
significance of this expression has been 
defined by this court in the case of Bank 
v. City of New York, 121 U.S. 138, 7 
Sup. Ct. Rep. 826, cited in Palmer v, 
McMahon, 133 U.S. 660, 667, 10 Sup. 
Ct. Rep. 324, as follows: ‘‘The term 
‘moneyed capital’ as used in Rev. St. § 
5219, respecting state taxation of shares 
in national banks, embraces capital em- 
ployed in national banks, and capital 
employed by individuals when the ob- 
ject of their business is the making of 
profit by the use of their moneyed capi- 
tal as money,—as in banking, as that 
business is defined in the opinion of the 
court.” Obviously by this section, as 
interpreted by the decisions of this court, 
the limitation applies solely toa parallel 
with the individual or corporation whose 
capital in money is used with a view of 
compensation for the use of the money. 
And that is the only restriction which, 
under the ageeed statement of facts, de- 
mands any consideration. The tax upon 
a corporation whose capital is invested 
in manufacturing or transportation can- 
not,- under this section, be placed in 
comparison with the tax upon an institu- 
tion whose business is profit on money 
as money. So, whatever may be the 
rule in Montana in respect to the taxation 
of mines and mining claims, or of cor- 
porations whose investments are wholly 
or partially in that direction, it does not 
challenge or disturb the rule of taxation 
of money as money, or of purely moneyed 
corporations upon that basis. Under the 
general territorial system, as expressed 
in the various organic acts, the power of 
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taxation is absolute, save as restricted by 
the constitution or congressional enact- 
ments. The intention of congress in 
the national banking system is, as we 
have noticed, in favor of local. taxation, 
including therein territorial taxation of 
national banks upon the same basis as is 
imposed by the locality'on other purely 
moneyed corporations and capital. That 
intention is not disturbed by the pro- 
visions of the Montana statute, and hence 


the rule of taxation in this respect cannot 


be ignored. 


Alabama. 





EQUALITY OF TAXATION OF STATE AND 
NATIONAL BANK StTocK—DEDUCTION 
OF INDEBTEDNESS. 


The Code of Alabama, § 453, subd. 8, provides 
for the taxing of shares of any bank, banking 
company or association, and the same section 
allows the owner of shares in a national bank to 
deduct his indebtedness from their assessed 
value. HELD, that this deduction may likewise 
be made from shares in a state bank, for a 
discrimination between the two kinds of shares 
in this regard is in violation of Const. Ala. art. 
11, $$ 1, 6, providing that taxes shall be assessed 
in exact proportion to the value ef the property 
on which they are levied, and that the property 
of private corporations and individuals shall be 
taxed at the same rate. 


State Bank v. Board of Revenue of 
Montgomery County. Supreme Court of 
Alabama, Feb. 12, 1891. 





APPLICATION OF CHECK TO INDEBTED- 
NESS—RIGHT OF OWNER. 





A check on defendant bank, made payable to 
plaintiff's husband ‘‘or bearer,” was given in® 
payment of goods of plaintiff sold by her hus- 
band as her agent, and was by him delivered to 
a third person to collect. Such third person, on 
presenting it, informed the bank that it belonged 
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to the husband; whereupon the bank, to whom 
the husband was indebted to a larger amount, 
credited his account with the amount of the 
check. Plaintiff had no knowledge of the terms 
of the check, or of its disposition. HELD, that 
she could recover the amount thereof from the 
bank. 


Citizens’ Bank of Noblesville v. Harrison, 
Supreme Court of Indiana, January 31, 
1891. 


Massachusetts. 


PLEDGE OF STOCK—RIGHTS OF PLEDGEE. 


1. Where stock is pledged to secure a note 
and any other liabilities of the pledgeor to the 
pledgee,and the same stock is afterwards pledged 
to the same party to secure a second note and 
any other liabilities of the pledgeor to thepledgee, 
the proceeds of such stock, when sold by the 
pledgee, may be applied by him in payment of 
other notes of the pledgeor to him in preference 
to the notes specified, since neither pledge is a 
special one. 

2. Where such notes are renewals of prior 
notes, the fact that the pledges given to secure 
such prior notes were different from the pledges 
given when the notes were renewed, does not 
affect the latter pledges. 


Fall River National Bank v. Slade, Su- 
preme Judicial Court of Massachusetts, 
Bristol. March 7, 1891. 


Michigan. 


Promissory NotreE—Svuit sy INDORSEE 


FOR COLLECTION, 

An indorsee may sue on a note, though it was 
indorsed to him for that purpose only, and he 
has no equitable interest in it, but he cannot 


maintain the action if his indorser is unable to 
do so: 


Wintermute v. Torrent, et al., Supreme 
Court of Michigan, December 5, 1890. 


Minnesota. 


CONTRACT OF INDORSEMENT—CANNOT 
BE CHANGED BY VERBAL AGREEMENT 
—WAIVER OF PRESENTMENT. 


el 
1. The indorsee of a negotiable promissory 
note cannot show, as against the indorser, that 
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at the time of the indorsement it was verbally 
agreed that presentment for payment at matur- 
ity, notice thereof, and notice of non-payment 
need not be made or given. 

2. When a place of payment is designated in 
the note, the indorsee is not relieved of the duty 
of presenting the same for payment at such 
place by reason of the insolvency of the maker, 
or because he has removed from the state. 

Farwell et al. v. St. Paul Trust Co., 
Supreme Court of Minnesota, March 9, 
1891. 


The supreme court in deciding the 
above points say :— 


From the earliest history of the state 
this court has steadily resisted the at- 
tempts which have frequently been made 
to vary or explain by parol the ordinary 
indorsement of a promissory note, by 
means of which the usual liability and 
contract of the indorser might be en- 
larged or diminished, made greater or 
less, as interest demanded. The most 
notable of the earlier cases was that of 
Kern v. Von Phul, 7 Minn. 426, (Gil. 
341,) where a regular indorser in blank 
sought to show that he was an indorser 
without recourse. We do not feel called 
upon to review this line of cases, but 
content ourselves by saying that, while 
this precise question was in neither, it 
was practically settled by the reasoning 
and conclusion in the cases of First Wat. 
Bank v. Nat. M. Bank, 20 Minn. : 63, 
(Gil. 49;) Barnard v. Gaslin, 23 Minn. 
192; Knoblauch v. Foglesong, 38 Minn. 
352, 37 N. W. Rep. 586. The contract 
of indorsement is two-fold,—that of sale 
and transfer, and that of conditional lia- 
bility. When in blank, as in the case at 
bar, all of the authorities concur in say- 
ing that a well-defined contract has been 
made, as full and complete as if explicitly 
expressed in writing. On what principle 
can it be urged, then, that testimony 
which would be incompetent and inad- 
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missible to vary, alter, or control a writ- 
ten agreement can be receivable to vary, 
alter, or control, and even to destroy, 
the contract entered into by the regular 
indorser in blank? And if there is any 
rule of evidence, except in a few excep- 
tional cases referred to in First Wat. 
Bank v. Nat. M, Bank, supra, whereby 
parol testimony may be received to vary 
or alter the contract, at what point short 
of that which may totally destroy it can 
the line be drawn? The contract is ad- 
mittedly of the same force as though it 
were reduced to writing, and for that 
reason it can only be limited or enlarged 
or impeached with safety by the same 
class of testimony. If the indorser wishes 
to qualify his liability, apt words are in 
common use which he must adopt, or he 
must in some other manner clearly indi- 
cate that his indorsement is limited to a 
transfer of the paper and nothing more. 
If a transfer of title is desired, with a 
complete and unconditional assumption 
of liability by the indorser, equally as 
apt and common phrases are at hand 
whichmaybe written above the indorser’s 
signature, and the indorsee must see to 
it that they are used, thus relieving the 
transaction of its doubt and uncertainty. 


We regard it asof great importance that, 


the rules respecting negotiable paper 
should be clear, and the whole story of 
its obligation should appear upon it, The 
indorsee must not be permitted, as 
against the indorser, to show that at the 
time of the indorsement it was verbally 
agreed that presentment for payment, 
notice thereof, and of non payment, need 
not be made or given. Bank v. Dunn, 
6 Pet. 51; Renner v. Bank, 9 Wheat. 
587; Dale v. Gear, 38 Conn. 15; Bart- 
lett v. Lee, 33 Ga. 491; Barry v. Morse, 
3 N. H. 132; Charles v. Denis, 42 Wis. 
56; Bank v. Smith, 27 Barb. 489; Camp- 
bell v. Robbins, 29 Ind. 271; Rodney v. 
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Wilson, 67 Mo. 123; Hoar v. Graham, 3 
Camp. 57; Free v. Hawkins, 8 Taunt. 
g2.' We are aware of the existence of a 
very respectable number of authorities. 
to the contrary, and that in some of the 
recent text-books the opposite rule is an- 
nounced as fully supported by the de- 
cisions, including those of the highest 
federal court; citing Bank v. Hyde, 6 
Wheat. 572, and Sigerson v. Mathews, 20 
How. 496. Neither of these cases sup- 
port the claim made for them, and as 
will be seen upon examination of Bank 
v. Dunn, supra, the court referred to has 
decided the question in accordance with 
the views herein expressed. But insome 
of the state courts, and particularly by 
some of the text-book writers, (judging 
from the indiscriminate manner in which 
authorities have been collected by the 
latter, ) it would seem as if the distinction 
which can easily be made between evi- 
dence which tends to establish a contem- 
poraneous parol agreement and that 
which might prove a waiver of demand 
and notice, verbally, and subsequently 
to the indorsement, has been completely 
overlooked. 

2, The claim that, because of the in- 
solvency and absence from the state of 
‘the makers of the notes when the greater 
number matured, demand of payment of 
these and notice of non payment was 
excused, was without merit. It was the 
duty of the appellants to present the 
notes as they matured at the place fixed 
for payment, notwithstanding the insol- 
vency of the makers when a portion 
thereof matured, and their removal from 
the state at a time thereafter not definite- 
ly fixed in the findings. Michaudv. La- 
garde, 4 Minn. 43, (Gil. 21;) Hart v. 
Eastman, 7 Minn. 74, (Gil. 50;) Herrick 
v. Balgwin, 17 Minn. 209, (Gil. 183;) 
Story, Prom. Notes, §§ 230, 286; 1 Dan- 
iel, Neg. Inst.580; See, also, Salisbury 
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v. Bartleson, 39 Minn. 365, 40 N. W. 
Rep. 265, where some exceptions to the 
general rule are mentioned, 


New Jersey. 


LIABILITY OF DECEASED INDORSER’S 
HEIRS UPON INDORSEMENT. 


If the indorser of a promissory note die, leav- 
ing lands, before its maturity, his heirs or 
devisees may be sued under the statute, upon 
the contract of indorsement. 


Dodson v. Taylor, Court of Errors and 
Appeals of New Jersey, Feb. 2, 1891. 


North Dakota. 


BANKING PARTNERSHIP—GUARANTY BY 
PARTNER—AUTHORITY—LIABILITY OF 
Firm. 


1. A member of a partnership engaged in the 
banking business, has no authority, by virtue of 
his partnership relation, to guaranty in the firm 
name commercial paper for the benefit or accom- 
modation of third parties; and the firm would 
not be bound by such guaranty, in the absence 
of the showing of specific authority, or an author- 
ity to be implied from previous course of busi- 
ness between the parties, or subsequent ratifica- 
tion of the act by the other partners. 

2. One member of a firm has no authority to 
bind his firm: by a guaranty of commercial paper 
of a third party, even when such firm is inter- 
ested in the transaction, unless such guaranty is 
necessary for carrying on the business of the 
firm in the ordinary way. 

3. Where one member of a firm, without the 
knowledge or consent of his copartners, in con- 
sideration of receiving security on a firm debt, 
guaranteed the note of the debtor to a third 
party, in an amount several times greater than 
the debt to be secured, HELD, that the other 
members of the firm were not bound by such 
guaranty. 


Clark v. Wallace et al., Supreme Court 
of North Dakota, February 2, 1891. 


Ohio. 


Promissory Notre—BonaFipe HoLtpER— 
ENFORCEMENT. 


1. In an action on a negotiable promissory 
note, when it appears that the plaintiff is a pur- 
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chaser before due, for value, in the usual course 
of trade, it is not sufficient as a defense to 
show that he took the note under circumstances 
that ought to have excited. suspicion in the mind 
of a prudent and reasonable man. To consti- 
tute a defense. the proof must show that, in 
purchasing the note, he acted in bad faith, or 
with a want of honesty. Johnson v. Way, 27 
Ohio St. 374, approved and followed. 

2. The indorsee of a negotiable promissory 
note, who purchases it before maturity, for a 
valuable consideration, without knowledge of 
facts which impeach its validity, may recover 
the amount due by the terms of the note, al- 
though the amount paid was less than the face 
of it, and although the note was obtained by the 
payee of the maker by illegal and fraudulent 
means, unless it appears that there was not 
power to issue the note, or the circumstances of 
its inception were snch as to make it absolutely 
void by statute. 


Kitchen v. Loudenback, Supreme Court 
of Ohio, February 24, 1891. 


MAKER AND INDORSER—ASSIGNMENT BY 
EacH—PrRoor oF CLAIM. 


Where both the maker and indorser of a note 
assign for the benefit of their creditors, after the 
note has become due, and the indorser has been 
charged with its payment, the holder may prove 
his claim against the estate of each severally for 
the full amount due. 


In re Meyer (two cases.) Jewell v. 
Sherman. Same v, First Nat. Bank of 
Fond du Lac, Supreme Court of Wiscon- 
sin, February 3, 1891. 


Vermont. 


\ 


Savincs *~BaANK—PAYMENT TO WRONG 
PERSON—LIABILITY. 


1. Though the by-laws of savings banks re- 
quire that depositors shall subscribe their names 
in a book, and thereby be considered as assent- 
ing to all the by-laws, such-assent may be im 
plied, and will be where a depositor living at a. 
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distance, and receiving a deposit book by mail 
with the by-laws printed in it, leaves the de- 
posit, and keeps the book for several years, 
without going to the bank and leaving his sig- 
nature. 

‘2. The brother of a depositor in defendant 
bank, neither of whom was known to the bank 
Officers, presented the deposit book for payment, 
representing himself as the owner, and, when 
asked how the deposit had been made, he cor- 
rectly replied that it was by letter from a third 
person. In signing the name, he formed an 
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initial so obscurely that it caused comment from 
the president. Notice of the loss of the book, 
required by the by-laws to be given defendant 
as a guard against a wrong payment, and as a 
prerequisite for ‘defendant's liability therefor, 
was not given. HELD, that defendant used 
reasonable care in making payment, and was 
. not liable. 


Gifford v. Rutland Sav. Bank, Supreme 
Court of Vermont, General Term, Jan. 
10, 1891. 


CANNON. 


(Biographical Series No. 7.) 


HE subject of our present portrait in 
the series of prominent banking 
officials that are being published in this 
JouRNAL, is a man who is so well known 
to the business and banking world that 
we can add but little to his record—a 
man who by education, aptitude and 
close application to the profession which 
he has made a life study, is now on the 
way to the uppermost round of the ladder 
of successful results. 

James Graham Cannon, who is now 
Vice-President of the Fourth National 
Bank of New York city, is a native of 
Delhi, Delaware County, in this state, 
where he was born on the 26th day of 
July, 1858, and is consequently at this 
time in his thirty-third year. Mr. Can- 
non’s early education was begun in the 
old Delhi Academy, in which institution 
a number of New York’s bright business 
men have begun an education that has 
led in future years to fame and fortune. 
In 1872, he removed to New York city 
and continued his acquisition of know- 
ledge by attending Grammar School (59) 


in Fifty-Seventh Street, where he re- 
mained until he entered Packard’s 
Business College, graduating from thence 
in the fall of 1875. The great aim of his 
life at this time was to enter the banking 
business; that thought had pervaded his 
whole school existence, and Mr. Cannon 
determined to fit himself for the work by 
such thorough study of all its details that 
with practical experience he would be a 
master in it. On the 24th of March, 
1876, he entered the Fifth Avenue Bank 
of New York city as a messenger. For 
fourteen years in furtherance of well- 
defined plans for future growth in his 
chosen profession, Mr. Cannon remained 
connected with this very successful bank. 
Note the progress of his advancement; 
step by step, from one grade to another 
he rose until he became Paying Teller. 
On the 3d of June, 1881, he was pro- 


‘ moted to the position of Ass’t.-Cashier, 


and on August 7, 1885, he was appointed 
Cashier and elected a director, in the 
bank in which he began his business 
life. From messenger-boy to cashier, in 
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one of the most successful banks in New 
York city, in nine years, is a record to 
be proud of. | In the early part of 1890, 
there was a vacancy in the Vice-Presi- 
dency of the Fourth National Bank of 
this city, and entirely unsolicited by 
him, and in fact without his knowledge 
of such a vacancy until the position was 
offered him, on the 11th of March in that 
year, Mr. Cannon was elected to fill that 
important office. This gave to the sub- 
ject of our sketch a larger field for the 
exercise of that knowledge, which he 
had acquired by study and experience, 
so after mature consideration he ac- 
cepted the Vice-Presidency, but true to 
his early attachment, he still retains his 
directorship and interest in the Fifth 
Avenue Bank, Mr. Cannon’s interests 
are not alone confined to the banks of 
which he is an officer, but he is also a 
trustee of the Franklin Savings Bank lo- 
cated at the corner of Forty-second St. 
and Eighth Avenue, which is one of the 
best banks of its class in this city. He 
is a member of the New York Chamber 
of Commerce and of the New York Insti- 
tute of Accounts, and Secretary and 
Trustee of the Eastern Dispensary of. 
the City of New York, also Treasurer of 
the Woman’s Hospital. As a writer upon 
financial topics Mr. Cannon’s articles, 
whether over his own signature or an- 
onymously, always attract attention in 
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financial circles. His address, ‘‘An 
Ideal Bank,” delivered in January, 1891, 
before the Institute of Accounts, is a 
carefully considered and unique pro- 
duction; and that clever little brochure, 
‘*Bank Accounts for Women,” from his 
pen, has aided many a woman financially 
rich, but in experience poor, to manage 
her own finances so far as her bank ac- 
count was concerned, like a veteran. 


Socially, Mr Cannon is one of the most 


companionable of men. He is a valued 
member of the Manhattan and Grolier 
clubs and always a welcomed associate 
in a large circle of business and personal 
friends. We may be permitted in con- 
nection with this short sketch of Mr. 
Cannon, to drawa lesson for the younger 
men in the business circles of this coun- 
try. It is that the man with a purpose, 
backed by thorough education in and 
knowledge of the path he is pursuing, 
will, with industry and push, in nine 
cases out of ten, in the end accomplish 
that purpose. It is thus we see for this 
man at his early age, holding the high 
position he does, a virtual reward for the 
studious and practical knowledge of his 
profession. What the ripe harvest will be 
if life is spared to such men, it is .com- 
paratively easy to foresee. In this coun- 
try there are few possibilities to which 
the man with an intelligent, honest pur- 
pose, cannot attain. 


QUERIES AND REPLIES 


Extension of Joint note. 


SECOND NATIONAL BANK OF NEW Mexico, 
Santa Fe, N. M., April 28, 1891. t 
Editor Banking Law Journal: 

Dear Sir:—Will you kindly publish in your 
JOURNAL an opinion on the following point and 
oblige. 

Sand W give a joint note. to, say, this bank. 


At the maturity of the note S asks for an exten- 
sion and pays the interest for the desired time, 
which is indorsed on the note. All this is done 
without the knowledge of W. Is W released 
from liability on the note? 
W. G. Simmons, Cas. 
Answer.—An extension to one joint 


maker does not release the other; and it 
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has been held that where one of the 
signers, while apparently a joint maker, 
is in fact a surety, but is not known to 
the holder so to be, extension will not 
release him. Wilson v. Foot, 11 Metc. 
285; Mullendore v. Wertz, 75 Ind. 431; 
Albright v. Griffin, 79 Ind. 182. 


Printed Margin on Note. 


BANK OF KERKHOVEN, } 
KERKHOVEN, MINN., May 6, 1891. 


Editor Banking Law, Journal: 

DEAR SIR:—Does a printed margin line cut off what 
is outside of it from forming part of the note? More 
especially, would the signature of one of the makers, 
C, signed below the margin line, be binding upon him 
as one of the makers? 

A. WEATHERBY, Cashier. 


Answer.—The validity of the signa- 
ture would not be affected by the line. 


Constitutionality of Legislation Au- 
thorizing Bond Issue. 


First NATIONAL BANK, 
CiypE, O., May 4, 1891. 


Editor Banking Law Journai: 

Dear Sir:—Will you please give your 
opinion with authority, whether the following 
transactions would be legal and authorized by 
the constitution of the State of Ohio, and 
whether it would be a safe investment to pur- 
chase the bonds issued by virtue of such 
proceedings. 

The legislature was requested by petition to 
pass an enabling act, authorizing the village to 
issue $2,500 in bonds for the purpose of 
making a donation to a manufacturing concern, 
as an incentive to locate their works in the 
village, provided that a majority vote on the 
proposition, when submitted to a vote of the 
- citizens, should be obtained. 

You will understand the situation. It is 
simply on the constitutional authority for such 
business as is being transacted all over this 
state, increasing the burdens of taxation and 
incurring heavy local indebtedness. 

Should like to see a discussion of this in the 
JourNAL, S. M. Terry. 


Answer.—The Constitution of Ohio 
(Act. 8, Sec, 6, Const. 1851), provides: 


LAW JOURNAL. 


The general assembly shall never authorize any 
county, city, town or township, by vote of its citizens, 
or otherwise, to become stockholder in any joint stock 
company, corporation, or association whatever; or to 
raise money for, or loan its credit to, or in aid of, any 
such company, corporation or association. 


The reason for the adoption of this 
provision, as stated by the supreme 
court* may prove of interest in this 
connection: Under the constitution of 
1802, numerous special acts of legis- 
lation had authorized counties, cities, 
towns and townships, to become stock- 
holders in private corporations, organ- 
ized for the constrnction of railroads, to 
be owned and operated by such cor- 
porations. The stock thus subscribed 
by the local authorities was generally 
authorized to be paid for by the issue of 
bonds, which were to be paid by taxes 
assessed upon the property of their 
constituent bodies. Many of these 
enterprises proved unprofitable, and the 
stock became valueless. Some of them 
wholly failed. Heavy taxation followed 
to meet and discharge the interest and 
principal of the bonds thus issued. 
Towns and townships were induced to 
attempt repudiation of their contracts; 
and, as the court records show, the 
assessment and collection of the taxes, 
which the preservation of good faith 
required, had repeatedly to be enforced 
by mandamus. I a large number of 
cases it was alleged that the stock sub- 
scriptions sought to be enforced had 
been voted for and made under the 
influence of false and fraudulent repre- 
sentations made by interested officers 
and agents of the corporation to be 
aided by the subscription. At the time 
of the formation and adoption of the 
present constitution these evils had 
begun to be seriously felt, and under 
these circumstances, the section cited 
was made a part of the constitution. 


* Walker v. City of Cincinnati,21 Ohio St. 53. 
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This section came up in a case in the 
supreme court* involving the validity of 
a legislative enactment which authorized 
a city to construct a railroad essential to 
its own interests and to borrow money 
for that purpose, and the act was held 
valid. The court stated that the mis- 
chief which the section of the consti- 
tution was intended. to interdict, was a 
“‘business partnership between a muni- 
cipality or sub-division of the state, and 
individuals or private corporations or 
associations. It forbids the union of 
public and private capital or credit in 
any enterprise whatever. In no project 
originated by individuals, whether 
associated or otherwise, with a view to 
gain, are the municipal bodies named 
permitted to participate in such manner 
as to imcur pecuniary expense or 
liability.” But, said the court, ‘‘if we 
hold that these municipal bodiés cannot 
do on their own account what they are 


forbidden to do on the joint account of 
themselves and private partners, it 
follows that they are powerless to make 
any improvement, however necessary, 
with their own means and on their own 


scle account.” It therefore held the 
authority’ to a city to ése/f build a 
railroad did not violate the consti- 
tutional prohibition. 

In a later case,¢ where in an act author- 
izing counties or towns to build a rail- 
road, power was given to /ease or se// the 
road before or after completion, this 
power was held to invalidate the act. It 
involved the unconstitutional purpose of 
aiding with the public credit, railroad 
companies or others engaged in the 
business of building and operating rail- 
roads. And in another casef where the 
act was “‘ to authorize certain tgwnships 


* Walker v. City of Cincinnati, supra. * 
+ Taylor v. Commissioners of Ross County, 23 Ohio St. 22. 
tWyscaver v. Atkinson, 37 Ohio St. 80. 
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to build railroads and to lease or operate 
the same,”\the purpose and effect of the 
statute was held to unite the means and 
credit of the township with those of 
other parties in order to promote a 
common enterprise, to wit: the con- 
struction of a continuous line of railway, 
which could not be accomplished with- 
out such combination of interest. As 
such it was unconstitutional. 

By our citations, we have shown the 
reason underlying the constitutional 
prohibition, its meaning, and cases in 
which it has been held to invalidate 
legislation. In the light of the fore- 
going, we come to the question pre- 
sented : 


Has the Ohio legislature power to pass an enabling 
act authorizing a village to issue bonds for the 
purpose of making a donation to a manufacturing 
company or corporation, as an incentive to locate 
their works in the village? 


The proceeding contemplated, we see, 
is not an entering into partnership with 
the company. It is a raising of money 
to give to it. ‘‘Mr. Manufacturer, you 
are a desirable resident. We want 
you to dwell with us. Wewill give you 
$2,500 if you will come and locate here.” 
But equally, it would seem, an au- 
thority to raise money for this purpose 
clearly violates the section. ‘‘ The 
general assembly shall never authorize 
any county, city, town or township * * 
to raise money for, or loan its credit to, 
or in aid of any such company, cor- 
poration, or association.“ Issuing 
bonds and raising money to donate to a 
corporation, is clearly a raising money 
for it, and in its aid, and legislative 
authority so to do would fall within the 
constitutional prohibition. Bonds so 
issued would not be a safe investment. 


NOTE.—We must apologise for omission to publish 
in this number reply to inquiry from Pickens, Miss. 
It involves a consideration of Mississippi law and is 
not yet completed. Reply will be sent by mail in a 
short time. ° 
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DEPARTMENT OF PRACTICAL BANKING. 


Interior Bank Examinations. 


The First of a Series of Articles or Communications, kindly Contributed by Various Writers, in Furtherance 
of Our Search for Light regarding the Best Method of Interior Bank Examination. ° 


HONESTY THE FUNDAMENTAL REQ- 
UISITE. 


The Necessary Requirements for Every Examination 
—Different Methods and Their Value Stated—But 
Most Perfect System Cannot Always Insure Safety— 
An Honest and Efficient Head the Key to the Situa- 
tion. 


The basis of every bank examination is an in- 
ventory; a complete inventory of every item of 
the assets and also every item of the liabilities. 
The inventory is wholly mechanical, The dis- 
cretion and judgment is displayed in bringing 
to bear knowledge and experience in estimating 
values and criticising methods. 

The trial balance, from the general ledger, is 
the point of departure and the goal. It is the 
first thing obtained by an examiner. It shows 
him the condition of the bank from the bank’s 
standpoint, what he may expect to find; what 
he must prove or disprove. He takes each 
general heading of the trial balance and proves 
the amount grouped thereunder, by separating 
it into parts, if, as is frequently the case, it con- 
sists of distinct and separate amounts upon the 
inferior books of the bank, and by tracing it all 
back to the original items. He thus separates 
the ‘‘ amount” into the utmost “‘ detail,” and if 
his footing of these original items agrees with 
the books of the bank, he has proven their work. 


The valuation of these items is a wholly differ- 


ent matter. 

For this purpose the examiner takes actual 
possession of all the assets of the bank, surren- 
dering them only after examination—all pay- 
ments, all substitutions in the meantime passing 
through his hands. To do this and not interfere 
with the working of the bank, requires at least 
three men in our large institutions; two to take 
the cash and one the remainingassets. The lia- 
bilities are inventoried by taking off a balance 
of each separate account upon the books of the 
bank, and footing these balances, to prove the 
trial balance. 

However people may differ in their methods 
of work, every examination must comprehend 
the above requirements, else it is incomplete. 
‘* Interior examinations” should conform to the 


above requirements. An examination of secur- 
ities owned, loans against collateral and notes 
discounted, is comparatively éasy for directors, 
but the footing of ticklers and proving amounts 
is a little tedious for busy men. 

Counting cash requires practice to enable one 
to do it with dispatch and accuracy, and is one 
of the things directors most dislike. 

To go through the books of the bank and 
prove the liability side would be still more irk- 
some. In fact,directors’ examinations are usually 
confined to the asset side of the bank. Hence 
they are not all that a bank requires. They 
should be continued—insisted upon. However 
faithful directors may be at Board meetings, in 
passing upon loans and discounts, they only 
get the bank’s assets in installments. They can 
only get a comprehensive, panoramic view of an 
examination -which enables them to see the 
bank's condition as a whole. Directors are 
more competent to pass upon values, especially 
notes of customers, than one not familiar 
with the business and standing of a bank’s 
clients. Nothing can take the place of direc- 
tor’s examinations so far as the assets and their 
valuation are concerned. Directors’ examina- 
tions in most of our banks are thorough and 
conscientious, and realize what the law contem- 
plates and what the public has a right to de- 
mand. 

An examiner, in valuing credits, has the 
rating and standing furnished by the commer- 
cial agencies; he has access to the special infor- 
mation possessed by the*bank; he has from the 
books the average balance kept by depositors, 
to determine their ‘‘ equities” and whether 
the accommodations extended are justified by 
good banking principles. He has more or less 
knowledge which his work and experience have 
given him. But he can not have the special 
knowledge of each bank’s business, which its 
directors possess. Then, too, directors and ex- 
aminer look at matters from a different stand- 
point. The former are those to make money 
for the stockholders. Of course they can only do 
so by first protecting the public. 

While the government criticises all unsafe and 
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nsecure banking, it is only when the public are 
in danger, when capital is impaired, that it 
steps in and by an exercise of authority compels 
an assessment upon the stockholders, or other 
needful measure. The examination by direc- 
tors and examiners, actuated by different mo- 
tives and different interests, are alike valuable 
and necessary. 

There is another system of examinations, 
which is practiced by several banks in this city, 
that I consider of very great value and think 
it should be added to the above. They make 
one department of a bank examine another. 
For instance, they have the book-keepers, or a 
committee of them, examinethe cash. Another 
day, the tellers examine the loansand discounts 
and the discount-clerk and loan-clerk examine 
the ledgers, varying and changing the arrange- 
ment according to the bank and the occasion. 

This gives the force greater knowledge of the 
bank’s condition; it takes the men out of the 
rut and routine of their own work. It broadens 
their views and increases their interest in the 
bank’s affairs and gives the bank a good exam- 
ination. It would prevent exclusiveness and 
autocracy in bank management, in any one de- 
partment even. And what must frequently pass 
under the view of many, would likely be in 
shape to bear inspection. 

This system, like all other systems, must be 
enforced by some one; confidence must be re- 
posed somewhere. We cannot have anything 
better than men. Many systems are calculated 
to detect and expose irregularities or dishonesty 
on the part of subordinates, but when a presi- 
dent ot a bank seeks to rob it there are many 
ways in which it can be done. 

There is nothing ina note, regular in form, with 
coupon bonds ample in amount attached as col- 
lateral, to excite suspicion, even though the name 
signed was mythical—no such person existing. 
The signature is there and is accepted as gen- 
uine. No expert could go through the fifteen to 
nineteen millions of discounts to be found 
in several of our banks and presume to say 
whether the signatures. are genuine or not. 
When a New York bank rediscounts the receiv- 
ables of one of its correspondent banks, it knows 
nothing of the genuineness of the notes thus re- 
discounted. It assumes that they were taken in 
regular course of business by its correspondent, 
and relies upon its indorsement to that extent. 
It has no means of testing the genuineness of 
the signatures. The directors of a bank cannot 
know the signatures of*its customers. They 
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would necessarily have to be in the bank man- 
aging its daily business, to enable them to do it. 

The above-described note illustrates the 
means employed to defraud the Ninth National 
Bank by its late president. It is very seldom that 
parties seeking to defraud are possessed of 
large amounts of gilt-edged securities with which 
to cover their transactions. 

I seek to emphasize the fact that the most 
perfect system is dependent upon some one to 
enforce it. The most perfect machinery must 
be set in motion and controlled. That SoME ONE 
‘must be honest in order to insure good results. 
In a bank, that man is its president. Stock- 
holders must select good men for directors, and 
directors must give us honest officers. 

The self-interest of stockholders and directors 
naturally seeks to accomplish this, since they 
suffer most in case of loss, An honest and 
- efficient head is the key to the whole question of 
‘Interior Examinations.” Without such head, 
any and all systems must fail. X. 

New York, May 12. 


IMPROVEMENT IN DIRECTORS’ EX- 
AMINATIONS. 


Present System of Interior Examinations Ineffectual 

—Illustration of Proper Examination by Directors. 

After nearly twenty years experience with the 
present system of ‘“‘ interior” examination of na- 
tional banks, I am convinced that as a means of 
detecting fraud or embezzlement on the part of 
officers or clerks, the system is a lamentable fail- 
ure. The directors make the ‘‘ examinations” 
upon dates knowh by the employes in advance, 
and depend almost entirely upon the clerks 
most directly interested tor explanation of the 
books and accounts. Believing everything ‘‘all 
right,” they accept the statements and the figures 
of the clerks as correct, feeling doubtless their 
inability to properly verify them, and often fear- 
ing to wound the sensibilities of the employe, by 
too close an inspection—a mistaken idea by the 
way, for the honest and capable man is better 
pleased the more thorough and rigid the exam- 
ination, for in that way his honesty and ability 
are more clearly demonstrated. As a preventa- 
tive of crime, I believe the examinations even as 
at present conducted, are entitled to some little 
credit. The.would-be defaulter, if of a timid 
nature, fears even so superficial an overhauling 
as he receives from the directors. The false 
entry appears to his over-sensitive vision to be 
by far the most prominent feature of his books; 
he over-estimates the acuteness of. the examin- 
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ers, and dreads the questions which might be 
asked; hence refrains from taking the first step 
in the wrong direction. 

As a means of discovering errors in manage- 
ment which affect the stability of the institution, 
I believe the system can be easily made effect- 
ual, and at the same time be brought to such a 
degree of efficiency that embezzlement and 
fraud will be occasionally detected without the 
assistance of accident, or the national bank ex- 
aminers, which at present seems to be required. 

As an illustration of a proper examination by 
directors, serving, gratuitously, we will assume 
the bank to be examined to have a capital of 
$200,000—with a line of deposits amounting to 
$750,000—and a discount line of about the same 
amount, the business requiring the services of 
seven active officers and clerks. The commit- 
tee, consisting of say, four directors, would 
make at least four examinations each year, at 
irregular intervals. They would appear at the 
bank at an early hour, on a day when they 
know the ordinary business of the bank to be 
comparatively light, without previous notice to 
any of the force. The manager should be sur- 
prised as thoroughly asthe clerks, They would 
depute one of their number to go through the 
teller’s accounts and cash, which he would do 
with the help, say, of his deposit bookkeeper. 
Another of the committee with the assistance of 
the general bookkeeper would take a balance of 
the deposit books. While a third would have 
the remittance clerk draw off a balance of the 
certificates of deposit account under his eye. 
The fourth director,meanwhile,taking charge of 
the discounts and reserve cash, bonds, collat- 
erals, etc. By the time the opening hour ar- 
rives,the first director will be at liberty to assist 
the fourth, and they, helped in the actual labor 
of counting, by one or two junior clerks, would 
count the cash in vault, sealing with a private 
seal such packages as appear likely to remain 
undisturbed until the next visit, thus obviating 
the necessity of counting the same money at 
each examination. 

By the time the cash had been found correct, 
it may be assumed that director number three 
would have balanced the certificate account, and 
might join the other two in checking up the 
bonds and other securities. 

Then the discounts could be examined and 
thoroughly discussed, and by using one of the 
younger clerks to do the figuring, a balance 
could be taken which would, with the comple- 
tion of the balance of the deposit books, wind 
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up the examination of the bank, with the excep 
tion of the general balance book, which should 
be checked by the ledger, and memoranda 
taken of the state of accounts with correspondent 
banks, which banks should be communicated 
with, to ascertain if their balances agreed with 
those called for on the general ledger. 

An examination made on these lines would 
effect all that any, not made by experts, could 
do, and would tend to reduce the number of de- 
falcations by arousing a fear of discovery and 
furnishing some ground for its existence. 

Witson H. Doe. 
HoME NATIONAL BANK. 
ELc1n, Illinois, May 7. 


FROM A KENTUCKY BANKER. 





The Custom of a Kentucky State Bank Regarding Ex- 
aminations—An Outline of Rules for Interior Bank 
Examination. 


Editor Banking Law Journati: 


Dear S1rR:—Yours of April 27th received and 
noted. I feel flattered and complimented that 
you have noticed in one of our Louisville papers, 
my letter sent to the Governor of Kentucky on 
the subject of bank examiners. I am glad that 
your excellent JOURNAL has taken up this sub- 
ject. It is and has been the custom of this 
bank, in which the writer has the honor to be 
an officer, to be examined at least on an average 
of once every eight months, by an expert ac- 
countant or the U. S. national bank examinér 
for the district, whoever he may be at the time 
the examination is called for 

The writer as cashier of the bank has no 
knowledge himself, nor does he desire such 
knowledge, when said examination is to take 
place, nor does any officer, not even the presi- 
dent, know. The board of directors of the bank 
have a standing committee of its members to 
examine at their will and pleasure, the teller’s 
cash. They make examinations in that depart- 
ment without, of course, notification when they 
are coming, and come whenever they please. 
They have the prerogative also under reso- 
lution of the board, without notification to any 
officer or employee of the bank, to arrange for a 
thorough examination of the bank whenever 
they deem it necessary, and the only intimatiqn 
any officer of the bank has when such examin- 
ation is to take place, is when the examiner this 
committee selects, presents himself and pro- 
ceeds to examine. This custom has greatly 
promoted the interests Of the bank, It has been 
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especially indorsed by our bank correspondents, 
of which we have a large number, and has 
increased their confidence in the bank and has 
promoted among its employees a higher degree 
of service and excellence in their various depart- 
ments than could possibly have been otherwise 
attained. 

It is the intention of the writer to use his best 
endeavors at the next meeting of the legislature 
of Kentucky which will convene in December of 
this year, to have a law passed requiring all 
state banks, private banks, trust companies, 
building and loan associations and all insti- 
tutions who receive money from the public, to 
be examined certainly not less than once a year, 
‘by a regularly authorized stateexaminer. The 
examination to be made by these examiners 
appointed by the governor without reference 
whatever to political affiliation; but strictly 
upon their merit and ability as accountants and 
experts; and that the banks examined shall pay 
for the examinations in proportion to their 
capital, surplus and deposits. : 

As to the best method of interior bank ex- 
aminations upon which subject you ask specially 
‘the opinion of the writer, I beg to suggest that 
the examination should be thorough in every 
Tespect, and would give as an outline the 
following rules: 

1. Verification of assets in bank’s possession, 
both as to amount and character. This in- 
cludes examination of collaterals. 

2. Verification of bank’s assets held by 
others for its account. 

3. Confirmation of correspondents as _ to 
‘standing of accounts. 

4. Proof of postings to bank’s own accounts 
as bills discounted, earnings, expense, etc. 

5. Examination as to stock liability. 

6. Such examinations made at irregular 
periods tend to correct any irregularities or 
carelessness in the book-keeping, develop 
Stricter system of accounts, and a higher degree 
of effectiveness obtains among the general force 
of employees. 

1 am pleased that your excellent publication 
_ has taken up this matter and trust it will have 
its effect and influence upon the various state 
banking institutions in all the states of our union, 
where such laws do not already exist,to have such 
laws enacted as will provide, as our national 
government has done, for the exathination of 
banks and banking institutions chartered by the 
various states. Thanking you for noticing my 
plain and frank letter written voluntarily to our 
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governor upon this subject, I have the honor 
to be 
Your obedient servant, 
Joun H. Leatuers, Cas. 
LovIsvVILLE BANKING COMPANY. 
Louisville, Ky., May 1. 


A PROFESSIONAL ACCOUNTANT’S 


Dear Sir:—The present systems of bank ex- 
aminations are clearly misleading and untrust- 
worthy. The public official does not appear to 
notice from visit to visit, that the stable door is 
open, until he one day suddenly discovers that 
the horse is stolen, and he makes the startling an- 
nouncement to the directors. 

As to the ‘‘ best method” to be adopted, I 
think it would be almost impossible to lay down 
a hard and fast line as to how an effective ex- 
amination should be conducted, as what would 
apply in one case might be unsuitable in an- 
other. Our “fraudulent friends” would also in 
a very short time be as equally well acquainted 
with the method, if a uniform one were deter- 
mined upon, and would lay their plans for cir- 
cumventing it accordingly. 

As to the person or persons who should make 
such examinations, an outsider in the shape of 
the professional accountant appears to be the 
proper individual. With him, could be asso- 
ciated a small committee of directors with whom 
and to whom he could confer and report. He 
should be invested with the fullest authority to 
call for and examine all securities, documents, 
books, officers, etc., which he might deem essen- 
tial for the examination. The method of exam- 
ination, which he would probably vary from 
time to time as well as the date of visit, which 
should not be less frequently than once a month, 
should both be left to his judgment and discre- 
tion. 

Banking acquaintances inform me that many 
directors of banks would feel greatly relieved if 
arrangements could be made for such profes- 
sional examinations, and at their instigation, 
and disregarding the possible imputation of self 
interestedness in the matter, I am induced to 
strongly urge that a trial at least should be ac- 
corded to a system of auditing by independent 
public accountants. 

Cuas. GRAY. 
16 & 18 Exchange Place, 
New York, May rr. 


CURRENT NEWS AND TOPICS. 


Tue House branch of the Michigan legisla- 
ture passed, on May 13, the bill establishing the 
legal rate of interest at five per cent. and the 
judgment rate at seven per cent. As much as 
ten per cent. is allowed when made the subject 
of a contract. 


Mr. L. J. NetrLeton, Cashier of the Tabor 
Bank, Tabor, Iowa, in sending on draft for sub- 
scription, writes, May 11. 


Permit me to express my satisfaction with your 
OURNAL. I am subscriber to two other leading 
nking periodicals, but yours is more instructive 
than others which have come to my attention. It 
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meets the need of every banker who desires to con- 
duct his business in the safest and most intelligent 
manner. 

Expressions of encouragement and apprecia- 
tion such as these are peculiarly gratifying. 
We work hard to make this JouRNAL of use and 
value in the field which it occupies, and assur- 
ances that our labors have this result brings us 
proof that ours is’ not a case of ‘‘love’s labor 
lost.” We pledge our best efforts to keep up our 
end. Cam we not call upon our friends to do 
for ns at their end what, in many instances, it is 
very difficult for us t accomplish—bring the 
work to the serious attention and consideration 
of bankers and bank lawyers in their locality, 
not now well acquainted with it. Circulars ad- 
dressed too often go into the waste basket; the 
establishment of agents at small places is hardly 
practicable; the expense of traveling agents to 
towns where there are but two or three banks, 
eats up results. Many readers located in such 
places know what our JOURNAL is, and what it 
does. A word from them would in many cases 
be sufficient. Can we not ask that it be given? 

* 


* * 

THE officers of the Columbus National Bank 
are giving much time to the cultivation of_cor- 
respondence with banks and bankers in other 
cities, and the pains that are taken to promptly 
and intelligently attend to the business of their 
correspondents is already bringing its reward. 
We learn of one case recently that was sub- 
* mitted tothem by a western bank for informa- 
tion only, that was so promptly forwarded that 
it enabled their correspondents to quickly and 
satisfactorily carry through a large transaction 
ahead of all competitors. This bank is doing a 
fine and increasing business. 

* 


* * 

A Bank’s Directors Suep.—Toronto, Ont., 
May 9.—A big action begun here against a bank 
now in liquidation and its late directors will be 
a somewhat singular case and one of particular 
interest to bankers. Leave was given to-day by 
the court to shareholders, on behalf of whom 
the action is taken, ro proceed with thecase. It 
is to recover $2,000,000 from David Blain, Mc- 
Lean Howard, C. Blackett Robinson, H. P.? 
Dwight, and Samuel Trees, late directors of the 
Central Bank, on the ground that they should 
make good the losses of the plaintiffs and pay 
damages for gross carelessness in allowing the 
cashier to pay out to irresponsible persons large 
sums of the bank’s money, which amounted 
practically to robbery of the bank. 

The plaintiffs claim damages because they 
say deceit was practiced, for false reports and 
statements were given to the public and to the 
shareholders concerning the condition of the 
bank. These reports represented the bank to 
be in sound financial condition, while it was 
really hopelessly insolvent. The plaintiffs also 
contend that the reports furnished by the bank . 
to the government were ‘‘ cooked,” and were 
wholly misleading, that unearned dividends 
were paid,and that the bank’s stock was boomed 
with its own funds. 

Counsel for the shareholders, in applying for 
eave to bring the action, said: ‘‘ Now, as we 
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sorrow over the end and trace back the cause 
we find that all this could have heen avoided by 
proper management of the trusts which were 
re in the directors, but instead of cautious 
and skillful management we find malfeasance, 
collusion, and maladministration, and even dis- 
honesty.” 

Under the act the shareholders are liable for 
$2 for every dollar they held in shares of the 
unfortunate bank until the debts are paid. 

oe 
* * 

Lawyers’ Trust CompaANy.—Attention is in- 
vited to the announcement which appears in our 
advertising columns of offerings by leading 
trust companies of the stock of the Lawyers’ 
Trust Company. The company is organized for 
the purpose of becoming surety upon bonds or 
undertakings required by law to be given by a 
person or corporation in judicial proceedings at 
law, in equity or otherwise. The company will 
provide absolute protection to creditors and 
beneficiaries of estates. An estimate of the 
profits to be derived from the business is given 
by the fact that in 1889 there were filed in the 
courts of a few of the principal cities of the 
United States, 2,500 surety bonds covering in 
round numbers $21,000,000 at an expense to the 
assuredof $142,o00in premiums,showing a return 
of over 14 per cent. on a capital of $1,000,000. 
The names of the incorporators include promi- 
nent lawyers, bankers and capitalists. 

* 
* * , , 

ExcessivE TAXATION THE Cause.—G. H. 
Phelps, First Vice Presidént of the Western 
Farm Mortgage Company, which made an as- 
signment recently at Aberdeen, S. D., speaking 
of the matter here in New York, said that for a 
year and a half the affairs of the company had 
been turned over to a board of trustees residing 
in Flint, Mich., and the New York officers had 
had nothing to do with controlling the busi- 
ness. 

**One cause of the hard times with the com- 
pany has been the excessive taxation imposed 
by the Dakota people,” Mr. Phelps said. ‘‘ The 
Farmers’ Alliance sentiment against corpora- 
tions is strong in that state and the authorities 
insisted on taxing the full amount of the stock. 
The company has paid mortgage holders their 
interest and has been advancing money the 
last two years, When it settles its affairs the 
people in South Dakota who have been doing 
business: with it will not suffer any losses.” 

** 

THE United States Mutual Accident Associa- 
tion which is now doing the largest accident in- 
surance business in the world confines itself to 
modest quarters in the Central National Bank 
building at 320 & 322 Broadway. Modestly 
furnished from manager’s room to messenger’s 
desk everything is for convenience and use and 
the clerical force of about one hundred per- 
sons gives to the offices the appearance of an 
animated bee-hive, while all moves under one 
master hand like clock-work. No wonder this 
association has been a success. 
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